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CONGRESSIONAL  RECORD  INDEX 
95th  Congress   1st  Session 


S.  20S3 — To  provide  improved  consumer  deposit  ser- 

,     vices,    to    promote    competitive    balance    among 

!:>-''    financial  institutions,  and  to  enhnncc  the  effec- 

I,       tiveness  of  the  Federal  Reserve  System. 

;    Mr.    Mclntyre;    Committee    on    Banking,    Housing 

and  Urban  Affairs.  Reported  (S.  Rept.  95-407). 

SI4241. 


S.  71— To    strengthen    the    supervisory   authority    of  j 
Federal   agencies  which    regulate  depositary   in-^ 
Witutions.   to   prohibit   interlocking   management  j 
and  director  relationships  between  depositary  in- 
stitutions,    to    amend    the    Federal    Deposit    In- 
\t,       surancc     Act,    and    to    encourage    officials    of 
'     K    Federal  agencies  responsible  for  the  supervision 
i    .       of  financial  institutions  to  complete  their  terms 

of  ofTice,  and  for  other  purposes. 
\      Mr.   Proxrairc;  Committee   on   Banking,   Housing, 
and  Urban  Affairs,  S125. 
Reported    with    amendment    (H.    Rept.    95-323), 
I  SIIISO. 

I       Debated,  SI 386 1.  -' 

""Amended  and  passed  Senate,  SI 3866.  '    _ 

Title  amended,  SI 3879.    - 

Referred  to  House  Committee  on  Banking.  Finance 
-ond  Urban  Affairs,  H8983. 


[  CONGRESSIONAL   RECORD   INDEX 
[_95th  Congress       2d  Session  . 

^'\l?r7''^°  extend  the  authority  for  the  flexible^ 
regulation  of  interest  rates  on  deposits  and  ac- 
counts in  depository  institutions. 
cJJ:  P'^^^^'J*^^-  Reuss.  and  Mr.  Annunzio; 
S  Hm20."     ^^^'  ^^"""^  '"*^  ^'^"^  ^^ 
Committee  discharged  passed  House.  H12335         '    - 

Ordered  held  at  desk,  SI 8252 
Debated,  SI 8444. 

^SlstT  "^'"^^^'^^  '^^"'^«^  ^^  P^^  Senate,  < 

Senate  amendments  considered  in  House    H 13040 

H13050,  H13060.  H13070  ' 

Ruies  suspended  House  concurred  in  Senate  amend- 

ments  with  amendments,  HI 3072 
Senate    considered    House    amendmer.t    to    Senate 

amendments,  S19144 

Senate  concurred  in  House  amendment  to  Senate 

^       amendments,  S 191 45.  -^^^•: 

I    E-^amined  and  signed,  HI 3699  I 

'     Presented  to  the  President,  H13701  I 

*^ Approved  [Public  Law  95-630J,  Hi370'i.  I 

H.  Res.  1439— Providing  for  the  concurrence  of  the  | 

House  in  the  Senate  amendments,  witli  the  amend-  i 

ments  of  the  House   to   the   bill   H.R,    14279.  \ 

Mr.  St  Germain;  debated,  HI 3040.  1 

.  Considered  and  agreed  to,  HI 3072.  __:—  — ^  ' 


H.R.  13471— To  strengthen  the  supervisory  authority 
of  Federal   agencies  which   regulate  depository 
institutions,  to  prohibit  interlocking  management 
and  directpr  relationships  between  financial  insti- 
tutions, to  amend  the  Federal  Deposit  Insurance 
Act,    to   restrict   connicts   of  interest    involving 
ofTicials  of  financial  supervisory  agencies,  fo  con- 
trol the  sale  of  insured  fma^cial  institutions,  to 
regulate  the  use  'of  correspondent  accounts,  to 
estabhsh  a  Federal  Bank  Examination  Council, 
and  for  other  purposes. 
Mr    St   Genruiin,    Mr.    Reuss.   Mr.    Moorhead   of 
Pennsylvania,    Mr.    Gonzalez,    Mr.    Minish.    Mr. 
Annunzio,  Mr.  Hanlcy,  Mr.  Fauntroy,  Mr.  Patter- 
son of  California,  Mr.  Blanchard,  Mr.  LaFalce, 
Mr.  Derrick.  Mr.  Hannaford,  Mr.  D'Amours,  Mr 
Pattison-  of   New    York.    Mr.    Cavanaugh.    Ms. 
Dakar,  Mr.  Garcia.  Mr.  Stanton,  Mr.  Wylie,  Mr 
McKinney.  Mr.  Steers,  and  Mr. 'Evans  of  Dela- 
ware; Committee  on  Banking.  Finance  and  Urban 
Affairs,  H6709. 
Reported  (H.  Rept.  95-1383),  H71I6.  ■ 
Made  special  order,  H.  Res.  1333,  H9164 
Debated,  HI  1410,  HI  1695,  HI  1745..  .   ...   ^ ---V 


" "^m  mt^Sn"'  '°'  '^'  consideration  o?"the' 
6»il  (H.R.    134,1)  to  strengthen   the  supervisory 
aud^nty    of   Federal    agencies    which^regS 
depository    mstitutions.    to   prohibit   int.ricKking 
n^gement  and  director  relationship,  betweeJ  | 
financml  institutions,  to  amend  tUe  Federij  Depov 
It  Ins.jn»nce  Act.  to  restrict  conHict.s  of  in.ereM 
involving  o/ncuiis  of  finarcial  superv^lsnrv  ag«-    . 
c.^    to   control    the    sa!e  ,of   insured    .'inancal 
mstitution*.  to  regulate  the  use  of  correspondence  ^ 

SSr-  '°T''':''  "  ''"''^"'  ^^  E  Jmi.narion 
Council,  and  for  other  purpose*  ' 

Mr.  Boiling;  reported  (H.  RepC-^^236).  H9I64  ' 
Considered  and  aj^eed  tp,  HI  1 1 33.  >  ./^  , 


95t'h  Congress  2d  Session 


HJ^  13007— To  amend  the  Consumer  Credit  Protec- 

ticn  Act  to  establish  rights,  remedies,  and  respon- 

-       sibilitiea  for  all  participants  in  the  utilization  of 

electronic  fund  transfer  services. 
-  Mr.  Annunzio,  Mr.  Wylie,  Mr.  Moorhesid  of  Penn- 
sylvania. Mr.  St  Germain,  Mr.  Minish,  Mr. 
Hanky,  Mr.  Mitchell  of  Maryland,  Mr.  Allen,  Mr. 
Fauntroy,  Mrs.  Spcllman,  Mr.  Reuss,  Mr.; 
D' Amours,  Mr.  Pattison  of  New  York,  Mr.' 
Vento,  Mr.  Patterson  of  California,  Mr.  Cavan- 
augh,  Mr.  Stanton,  Mr.  Hyde,  Mr.  Kelly.  Mrs. 
Fenwick,  Mr.  Steers,  Mr.  Evans  of  Delav/are,  Mr. 
HoUenbeck,  Mr.  Green,  and  Mr.  McKianey, 
Committee  on  Banking,  Finance  and  Urban  Af' 
S        fairs,  H5128. 

'■     Reported  (H.  Kept  95-1315),  H591Z 
Made  special  order  H.  Res.  1278,  H7046. 
Debated,  H8477. 
Passed  House,  H8490. 
Ordered  placed  on  the  Calendar,  31 3257. 


H.  Res.  1278— Providing  for  the  consideration  of  the  i 
bill  (H.R.  13007)  to  amend  the  Consumer  Credit  f 
Protection  Act  to  establish  rights,  remedies,  and 
responsibilities  for  all  participants  in  the  utilization 
of  electronic  fund  transfer  services. 

Mr.  Murphy  of  Illinois. 

Reported  (H.  Rept.  95-1378),  H7046. 

Considered  and  agreed  to,  HS475. 


H.R.  12157— To  amend  and  extend  the  Export-Import] 
Bank  Act  of  1945.  j 

Mr.  Neal;  Committee  on  Banking.  Finance  and 
Urban  Affairs,  H2937. 

Reported  with  amendment  (M.  Rept.  95-1115), 
H3622. 

Made  special  order  H.  Res.  1 168,  H3708 

Debated.  H4805,  H4809.  H4882,  H7408. 

Amended  and  passed  House,  H7440. 

Ordered  placed  on  the  calendar,  SI2049.  ,- 


H.  Res.  1168 — Providing  for  the  consideration  of  th^ 
bill  (H.R.  12157)  to  amend  and  extend  the  Ex'port- 
:      .  Import  Bank  Act  of  1945. 

Mr.  Dodd;  Comnfittee  on  Rules.  Reported  (H.  Rept. 

95-1119),  H3708.  .Ji.::;';.^. 

Agreed  to,  H4801. 


95th  Congress   2d  Session 


S  349«i— To  extend  the  authority  for  the  flexible 
regulation  of  interest  rates  on  deposits  and  ab- 
counu  in  depository  institutions  and  to  provide 
that  there  shaU  be  no  difierential  with  respect  to 
transaction  accounts. 

Mr.  -Mclntyre  and  Mr.  Brooke;  Comnuttee  on 
Banking,   Housing,   and  Urban   AiTairs,   S15130. 

Reported  with  amendment  (S.  Rept  95-1273), 
S17116.  :  •-     -  -'      ■^"-. 


S  3l56-Toan;^=n"d"thc  Consumer  Credit  Protection j 

Art  to  provide  consumer  rights  and  remed.es  m! 

electronic  fund  transfer  systems. 

1       Mr.  F^e^e;  Committee  on  Banking.  Housmg.  and 

,    Urban  Affairs,  S8449.       ,„  __,"-_q„^  50449 

'l_     Reported  with  amendment  (S.  Rcpt.  9S-915),  5844^. 


S.  3077— To   amend   and   extend   the  Export-Import 

Bank    Act    of    1945,    and    for    other    purposes.' 

1    Mr.  Stevenson;  ordered  to  be  placed  on  the  calen-^ 

dar,S7462.  .  ^  ■,,  ^ 

■    From  Committee  on  Banking.  Housing  and  Urbanj 

Affairs,  S7462.  i 

Reported  {S.  Kept.  95-844).  S7461.  ^  p,,.,:.: 

Referred  to  Committee  on  Environment  and  FubUc, 

Works,  S8146.  o     ,,  «<  imo^^ 

Reported    with   amendments    (S.    Kept.    V3-lUJv;,, 

DlbatSf"si66ir,  S16613.  S16627,  S16633.  S16634.' 
S16644,  S16645,  S16703.  S 16770,. SI 6730,  S16783. 
S16808,  S16317,  S16827,  S16836.  S16846.  S16856. 
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H.R.  14279  (H.  Res.  1439)    (S.  3499).— Depository  in- 

•     stitutions,  interest  rates  on  deposits  and  accounts  in, 

:     flexible  regulation  of,  extend  to  Dec.  15,  1979.  Com- 

'     mittee  discharged.  Passed  House  Oct.  11,  1978.  In 

Senate,   referred   to   Banking,    Finance   and  Urban 

Affairs  Oct.  11,  1978.  Committee  discharged.  Passed 

,    Senate  amended  Oct.  12  {Legislative  day  of  Oct.  11), 

1978.  House  agreed  to  Senate  amendments  with  an 

amendment  under  suspension  of  the  rules  Oct.   15 

{Legislative  day  of  Oct.  IJf),  1978.  Senate  agreed  to 

,^   House  amendment  Oct.  15  {Legislative  day  of  Oct. 

11),  1978.  Approved  Nov.  10,  1978.  Public  Law  95- 

630. 


H.  Res.  1439  (H.R.  14279).— Depository  institutions,  in- 
terest rates  on  deposits  and  accounts  in,  flexible  reg- 
ulation of.  extend  to  Dec.  15,  1978.  agree  to  Senate 
amendments  with  amendments.  Rules  suspended. 
Pa.ssed  House  Oct.  15  {Legislative  day  of  Oct.  IJ^), 
1978. 


H.R.  13471  (H.  Res.  1333)  (S.  71)  (See  H.R.  14279).— 
Financial  Institutions  Regulatory  Act  of  1978.  Re- 
ported from  Banking,   Finance  and  Urban  Affairs 

July  20,  1978;  Rept.  95-1383.  Union  Calendar 

Union   753 


H.  Res.  1333  (H.R.  13471).— Financial  Institutions 
Regulatory  Act  of  1978,  consideration  of.  Reported 

'  from  Rules  Sept.  6,  1978;  Rept.  95-1536.  House 
Calendar.  Passed  House  Sept.  29,  1978. 


H.R.  13007  (H.  Res.  1278).— Electronic  Fund  Transfer 
A.ct  Reported  from  Banking,  Finance  and  Urban 
Vffairs  Jure  21.  1078:  Rept.  95-1S1.5.  Union  Cal- 
endra-.  Passed  House  Aug.  11,  1978.  Ordered  placed 
on  the  calendar  Aug.  14  (Legislative  day  of  May  17), 

'.    1978.  ..^„...^,.,_^.,,  .-Hpss^?^-    ■ 

Ih.  Bes.  12-8  <HB.  l^f  ^.T^ef f^om  S"Sf  S' 
-^o'TsrBept'^SfHoS:  calendar.  Passed  Hous. 

Aug.  11.  19^S. 


H.E.  12,07  T'/  ^^™°^«  HISTORY 

^icment  for  and    T)TnviXl   i^^^^^sed  flnancinff  com 


,«»(»-erfaj,.„;2;;7,^_™^|e  calendar  Ju,;',?;!,^;: 


H.  Res.  1168   (HR    l2i'^7\      tr^ 
year  extensiUof,  incre.sTd  /^^  ^^"k,  5-1 

for  and.  Provide/ conTderaHon.T"^"  commitment 
Rules  May  9,  1978;  Rept  95  ??io  V'^""*^^  ^''O'" 
Passed  House  June  1  1978     ^"^^-      °"'®  Calendar.! 


S.^^99  (H.R.  14279). -Depository  institutions  interest  ' 
rates  on  deposits  and  accounts  in,  flexibirre-niat^nn' 
ZVTe%  ^2ir%Vi  Senate  bcrfU:;SS' 

.  AKfg'epf^fs^s:  ^'"'"-  °""^^°-  ^^^  Urban 

^■,Sh^'~^'r^?"'''  ^""^'  transfer  systems.  consumTr' 

fnl  ir  •  "^  ^ ^^^^/'^'^''''t^e  (laij  of  ilaij  17),  197S  :  Bank- 
ing:. Housm-  and  Urban  Affairs:  Rept.  9.--915  Or 
(lerrd  paced  on  the  calendar  Mav  2G   (/-.^ f^Ja^/J.' 


£aj/o/jra,yr).ii?.^tR^ep;%;-!o3t  "'  ^''^•'^-^'''-'<' 


S.  20.">.— Consiiniers  Triiancial   Servir(«<?   .Act  of  197;. 
•    Reported  in  Senate  An?.  IS  ( LrrjixJofirr  dny  nf  Juh 

IU).   3977:   P.ankin-    Hnu^infr.  and   Urban' AlTair<! 

lUpt.  95-407. 


benate  An;.,  n    (Lrni^lative  ha7nfjxavm\%-7 
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95th  Congress  )    HOUSE  OF  EEPEESENTATIVES    (  Report 

M  Session      )  1    ^^^  95-1315 


ELECTEONIC  FUND  TRANSFER  ACT 


JuxE  21,   1978.— Committed   to   the   Committee   of   the   Whole  House   on   the 
State  of  the  Union  and  ordered  to  be  printed. 


Mr.  Reuss,  from  the  Committee  on  Banking,  Fincance  and  Urban 
Affairs,  submitted  the  following 

REPORT 

together  with 
ADDITIONAL  AND  DISSENTING  VIEWS 

[To  accompany  H.R.  13007] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Banking,  Finance  and  Urban  Affairs,  to  whom 
was  referred  the  bill  (H.R.  13007)  to  amend  the  Consumer  Credit 
1  rotection  Act  to  establish  rights,  remedies,  and  responsibilities  for  all 
participants  m  the  utilization  of  electronic  fund  transfer  services,  hav- 
ing considered  the  same,  reports  favorably  thereon  without  amend- 
ment and  recommends  that  the  bill  do  pass. 

History  of  Legislation 

H.R.  8753  was  introduced  on  August  4,  1977.  Hearings  were  held 
on  the  legislation  on  September  20,  22,  23,  26,  27,  28,  29.  and  30,  1977 
Field  hearings  on  this  legislation  were  lield  in  Chicago,  111.,  on  Decem- 
ber 5,  1977,  m  Columbus,  Ohio,  on  March  28,  1978,  and  in  St   Paul 
Minn.,  on  March  30,  1978.  On  April  18,  1978,  the  sulicommittee  met 
aiKi^  approved  a  clean  bill  which  contained  a  number  of  chancres  from 
H.R.  8753.  The  subcommittee  ordered  a  clean  bill  introduce  and  re- 
ported the  bill  favorably  to  the  full  committee  by  a  vote  of  7  for  2 
against,  an  1  absent.  On  April  18,  1978,  Mr.  Annunzio,  the  subcoin- 
mittee  chamnan,  introduced  the  clean  bill,  H.R.  12193.  On  Mav  18 
1978,  Mr.  Annunzio  introduced  a  substitute  bill,  PI.E.  12775,  for 'him- 
self and  nine  other  members  of  the  full  committee.  The  full  committee 
met  to  consider  thi^  legislation  on  May  23,  and  24.  and  on  June  1. 1978. 

On  June  15,  1978,  by  a  unanimous  voice  vote,  the  full  committee 
ordered  H.R.  13007  reported  favorably. 
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Need  for  the  Legisi^vtiox 

Americans  have  traditionally  paid  for  goods  and  services  by  cash, 
check,  money  order,  or  credit  card.  They  have  made  these  transactions 
and  bank  transactions  bj'  means  of  personal  contact  with  a  seller  or 
bank  employee  and  utilized  their  signatures  as  authorization.  The 
rules,  responsibilities,  and  rights  of  the  parties  to  those  transactions 
are  well  established  and  understood  by  consmners. 

Recentl}'  a  new  phenomenon  has  been  introduced  made  possible  by 
computer  technology :  Electronic  fund  transfers.  Electronic  bank- 
ing has  brought  with  it  some  conveniences  such  as  so-called  24-hour 
banking,  yet  it  has  also  created  man}^  problems.  Electronic  banking 
to  a  large  extent  does  away  with  human  contact  and  authorization  by 
a  consumers  signature.  Consequently  these  impersonal  transactions 
are  much  more  vulnerable  to  fraud,  embezzlement,  and  miauthorized 
use  than  the  traditional  paj-ment  methods. 

This  new  payment  mechanism  lacks  established  rules,  responsibili- 
ties, and  rights.  The  two  most  crucial  problems  presented  by  elec- 
tronic banking  because  of  potential  crimes,  are  who  should  bear  liabil- 
ity for  unauthorized  transfers  and  whether  or  not  anyone  should  be 
permitted  to  distribute  validated  EFT  cards  or  other  means  of  access 
on  an  unsolicited  basis.  This  was  done  in  the  past  with  credit  cards 
with  disastrous  results  because  of  interception  and  theft. 

Today  there  is  no  answer  to  these  two  ciuestions  in  Federal  law  and 
,only  rarely  in  State  law,  so  by  default,  consmners  are  being  made  to 
bear  the  cost  of  unauthorized  transfers.  Unsolicited  distribution  is 
permitted.  Thus  at  present,  there  is  no  Federal  law  and  few  States 
have  laws  that  provide  consumers  with  any  protections  in  the  use 
of  electronic  fund  transfers.  In  contrast,  there  are  consumer  protec- 
tions in  the  use  of  traditional  methods  of  payment.  Consumers  are 
generally  unaware  of,  or  confused  as  to,  the  diti'erence  between  EFT 
cards  and  credit  cards  and  thus  they  are  unaware  of  the  risk  of  losing 
their  life  savings.  Consequently,  it  is  imperative  that  comprehen- 
sive, fair,  and  imiform  consumer  safeguards  be  enacted  into  Federal 
legislation  now.  The  need  is  urgent  because  EFT  is  ra))idly  growing. 
There  are  an  estimated  lO.OOO  automatic  teller  machines  in  operatioji 
around  the  country.  The  State  of  Wisconsin  alone  had  ai)proximately 
1  million  EFT  transactions  during  11)77.  Terminals  are  located  in 
s!iopi)ing  centers,  grocery  stores,  clothing  centers,  as  well  as  free- 
standing locations.  With  its  growth  consumers  are  suffering  losses 
amounting  to  thousands  of  dollars.  Criminal  activity  such  as  fraud 
or  embezzlement  is  mounting. 

Excerpts  from  "Crime  in  Service  Industries"  published  by  the  U.S. 
Department  of  Commerce  reflect  the  serious  nature  of  electronic 
crime : 

Crime  by  computer  contributes  moi-e  and  more  to  the  an- 
nual costs  of  crimes  against  business.  Because  the  technol- 
ogy is  itself  sophisticated,  management  faces  a  difficult  prob- 
lem in  trying  to  prevent  the  crime.  ^Moreover,  a  computer 
crime  is  subtle,  invisible,  and  not  subject  to  conventional 
auditinj>:.  Management  must  exert  additional  efforts  to  both 
understand  the  computer  and  prevent  criminal  abuse  of  it. 


The  computer  remains  a  novelty  for  many  business  ex- 
ecutives But  Its  crime  is  deadly  serious  an  the  criminal  is 
highly  skilled.  The  computer  operation  of  a  facility  is  the 
^T/1*^^?^'^  greatest  crime  potential,  in  dollar  terms. 

1  here  are  more  than  110,000  computers  in  use  today, 
excluding  remote  terminals.  Although  few  cases  of  computer 
crime  are  documented,  it  is  estimated  that  for  every  detected 
computer  crime  there  are  100  undetected  crimes  in  prooress 
-b  uithermore,  another  estimate  indicates  that  for  every  five 
computer  related  crimes  detected,  four  go  unreported  The 
anmuil  data  loss  attributed  to  computer-assisted  crime  is 
therefore  difficult  to  ascei-tain  with  accuracy.  It  has  been 
estimated,  however,  that  the  loss  resulting  from  average 
computer-assisted  embezzlement  is  10  times  higher  than 
'  tlie  average  $100,000  loss  from  traditional  embezzlement 
Dollar  loss  for  one  incident  has  been  as  high  as  $5  million' 
as  reported  by  the  U.kS.  Chamber  of  Commerce.^ 

VULXERABILITIES 

According  to  some  industry  experts,  a  major  share  of 
computer  abuse  results  fr'om  carelessness.  Employee  dis- 
honesty IS  the  second  major  cause.  Remote  terminal  manip- 
ulation is  currently  a  lesser  cause,  but  has  the  greatest 
potential.-  *= 

The  implication  of  the  (^ommerce  Department  study  for  the  security 
of  consumers  assets  m  hnancial  institutions  accessible  by  electronic 
luna  transfers  is  grave. 

EFT  crime  and  losses  are  not  a  distant  hypothetical  problem.  Every 
day  here  are  more  and  more  cases  reported  in  which  Consumers  have 
Jost  tiiousands  of  dollars  m  transactions  involving  EFT  services  4 
lexan  suffered  an  unnecessary  loss  of  $-2,800  from  his  checki no-  ac- 
count The  large  amount^ was  in  his  checking  account  as  a  result  ol'  the 
recent  sale  of  a  house.  His  EFT  card  was  lost  or  stolen  and  the  fact 
that  only  the  card,  rather  than  also  the  secret  number,  was  lost  or 
stolen  did  not  prevent  the  theft.  The  bank  refused  to  reimburse  the 
consumer  and  the  appropriate  Federal  agency  was  unable  to  be  of  any 
assistance  to  the  consumer.  A  letter  from  this  consumer  to  Cono-ress- 
man  Annunzio,  chairman  of  the  House  Banking  Subcommittee  on 
Consumer  Affairs,  stated  m  part : 

Let  me  begin  this  letter  by  thanking  you  for  all  your  help 
and  diligence  in  investigating  the  unauthorized  use  of  my 
Anytime  Bank  Card  ...  "^ 

Strictly  speaking  as  a  consumer,  I  feel  totally  victimized 
by  the  system  as  relates  to  my  loss.  I  hazard  to  guess  that 
most^owners  of  such  a  "debit  card"  are  unaware  of  the  poten- 
tial for  the  same  thing  to  happen  to  them.  My  brief  surveys 
have  shown  this  to  be  true.  *^ 


""■HSSr-^''"''"""'-^^^^^ 


I  feci  that  the  loss  of  $2,300  would  not  be  too  noticed  by  a 
bank  whose  assets  are  g-reater  than  $20  million,  but  the  bank 
as  neither  offered,  nor  do  I  feel  that  they  will  offer,  any  help  to 
me.  This  matter  has  completely  destroyed  my  faith  in  banks 
as  an  institution,  *  *  * 

In  spite  of  this  clear  evidence  of  the  need  for  EFT  consumer  pro- 
tection legislation,  this  legislation  has  been  attacked  as  premature. 
The  legislation  is  being  considered  at  a  time  when  the  Federal  Home 
Loan  Bank  Board  has  studied  EFT  services  for  4  years  and  issued 
regulations  with  respect  to  them.  The  National  Commission  on  Elec- 
tronic Fund  Transfers  has  studied  EFT  for  several  years  and  recom- 
mended Federal  consumer  protection  legislation.  EFT  is  not  a  future 
reality.  EFT  services  are  being  offered  throughout  the  country  now. 

Your  committee  has  held  thorough  hearings  in  which  close  to  100 
witnesses  testified.  The  hearings  were  held  not  only  in  Washington, 
D.C.,  but  also  in  Chicago,  111.,  Columbus,  Ohio,  and  St.  Paul,  Minn. 
Financial  institutions,  retailers,  consumer  gi'oups,  and  individual 
consumers  all  had  a  full  opportunity  to  present  their  \dews. 

Your  committee  believes  it  is  necessary  and  appropriate  to  enact 
EFT  legislation  now.  Such  legislation  will  protect  consumers  and  be 
section  903  (definitions  and  rules  of  construction)  is  not  meant  to  in- 
stitutions and  consumers  have  much  to  gain  from  this  legislation. 

General  Comments 

introduction 

Several  comments  on  H.R.  13007  are  in  order. 

The  Committee  intends  that  the  term  "electronic  fund  transfer"  in 
section  903  (definitions  and  rules  of  construction)  is  not  meant  to  in- 
clude a  transfer  of  funds  originated  by  check,  draft,  or  similar  paper 
instrument. 

The  bill  defines  the  term  "unauthorized  electronic  fund  transfer" 
to  mean  "an  electronic  fund  transfer  from  a  consumer  account  initiated 
by  a  person  without  authorit}^  to  initiate  such  transfer  and  from  which 
the  account  holder  receives  no  benefit.  The  term  does  not  include  any 
transfer  described  in  section  909(a)." 

In  H.R.  12775  (an  earlier  version  of  this  legislation)  the  word 
"authority"  in  this  definition  was  modified  by  the  word  "actual".  This 
word  is  not  included  in  H.R.  13007.  The  committee  does  not  intend  by 
not  including  the  word  "actual"  to  expand  an  account  holder's  implied 
consent  to  access  to  such  holder's  account. 

Your  connnittec  intends  by  excluding  from  the  definition  of  "unau- 
thorized electronic  fund  transfer"  any  transfer  described  in  section 
909(a)  to  make  clear  that  electronic  fund  transfers  fall  only  into  one 
of  two  categories :  such  transfers  are  either  unauthorized  transfers  as 
defined  in  section  903 (m)  or  authorized  transfers.  By  illustration,  an 
electronic  fund  transfer  resulting  in  a  loss  caused  by  fraud  in  which 
the  account  holder  has  participated  would  be  an  authorized  transfer 
as  would  an  electronic  fund  transfer  by  an  account  holder  to  deposit 
or  withdraw  funds.  A  further  exami>le  of  an  authorized  electronic 
fund  transfer  would  be  one  resulting  in  a  loss  caused  by  the  account 


holder  providing  the  means  of  access  to  such  holder's  account  to  a 
third  party,  if  the  loss  to  the  account  results  from  an  electronic  fund 
transfer  initiated,  directly  or  indirectly,  by  the  third  party  which 
occurs  before  the  account  holder  notifies  the  institution  that  such  third 
party  no  longer  is  to  have  access  to  the  account  and  authorizes  the 
institution  to  take  tho)  necessary  steps  to  eliminate  the  access.  If  such 
a  third-party  access  caused  a  loss  after  the  account  holder  notified  the 
institution,  such  a  transfer  would  be  an  unauthorized  transfer. 

Section  903(h)  of  the  bill  defines  the  term  "financial  institution" 
to  include  not  only  traditional  depository  institutions  that  are  normally 
considered  to  be  financial  institutions  but  also  "*  *  *  any  other  person 
who,  *  *  *  indirectly,  holds  a  consumer  account  belonging  to  an  in- 
dividual; *  *  *."  This  language  is  intended  by  the  Committee  to 
assure  that  the  legislation  remains  sufficiently  flexible  to  accommodate 
the  continued  evolution  of  electronic  fund  transfer  services. 

The  committee  is  aware  that  services  quite  similar  to  electronic 
fund  transfers,  as  defined  by  this  bill,  are  now  being  offered  by  non- 
depository  institutions.  It  is  probable  that  in  the  near  future,  electronic 
fund  transfer  services  will  be  offered  by  nondepository  institutions 
whereby  the  service  provider  will  electronically  access  a  consumer  ac- 
count at  a  depository  institution.  This  may  be  done  by  an  independent 
contractor  acting  on  behalf  of  the  institution  to  offer  such  institution's 
account  holder-customers  EFT  services,  or  by  offering  special  serv'ices 
to  particular  individuals  who  choose  to  have  their  account  at  a  partic- 
ular institution  accessed  electronically. 

In  any  event,  the  reference  in  section  903(h)  to  "*  *  *  any  other 
person  who,  *  *  *  indirectly,  holds  a  consumer  accoimt  belonging  to 
an  individual;  *  *  *"  is  intended  to  assure  that  such  independent 
contractors  are  free  to  undertake  the  performance  of  EFT  services, 
but  such  independent  contractors,  of  course,  would  have  to  comply 
with  the  requirements  of  this  legislation. 

Section  904(a)  (5)  (disclosures  required)  provides  that  the  institu- 
tion disclose  to  the  account  holder  the  policy  of  the  institution  with 
respect  to  reversal  of  transfers,  including,  if  applicable,  a  specific 
notice  that  transactions  may  not  be  reversed.  The  committee  wishes  to 
note  that  today  the  technology  does  exist  for  an  institution  to  provide 
consumers  with  reversal  of  electronic  fund  transfers.  Reversals,  which 
are  analogous  to  stop  payment  in  a  check  payment  system,  are  an  im- 
portant symbolic  and  substantive  concept.  Symbolically,  it  would  in- 
dicate to  consumers  that  a  seller  is  reputable  and  willing  to  stand 
behind  the  quality  of  the  goods  or  services  such  seller  offers.  Substan- 
tively, reversibility  is  a  protection  for  consumers  from  shoddy  or 
defectiA^e  merchandise  or  services.  It  would  provide  consumers  impor- 
tant balancing  leverage  in  the  often  unequal  position  of  seller  and 
consumer.  Stop-payment  is  rarely  used,  so  it  is  likely  reversibility 
also  would  be  rarely  used.  For  instance,  in  1973,  stop-payment  orders 
were  put  in  for  only  approximately  0.029  percent  of  all  checks  written. 
Wisconsin  permits  reversibility  by  administrative  nile  and  State 
officials  indicate  it  has  presented  no  problem  for  merchants  or  institu- 
tions. Eeversibility  is  important  and  unburdensome.  Accordingly,  your 
committee  wishes  to  encourage  institutions  and  sellers  to  offer  revei'si- 
bility  to  their  account  holders. 


Section  905  (transfer  confirmations)  refers  to  the  requirement  that 
a  confirmation  be  ''made  avaihible"  to  the  account  holder  by  the  insti- 
tution, except  as  provided  in  subsection  (d)  and  except  for  preauthor- 
ized  transfers.  The  term  "made  available"  as  used  in  this  section  is 
intended  by  your  committee  to  mean  that  an  institution,  directly  or 
indirectly :  (1)  Must  notify  an  account  holder  at  the  time  and  place  of 
an  electronic  fund  transfer  that  if  such  holder  desires  a  confirmation 
of  the  electronic  fund  transfer  such  a  confirmation  can  be  supplied  to 
the  account  holder  at  the  time  and  place  of  the  transfer;  and  (2)  must 
then  furnish  the  confirmation  if  after  such  notice,  the  account  holder 
indicates  that  he  or  she  desires  the  confirmation.  By  illustration,  a  con- 
firmation would  be  "made  available"  if  an  account  holder  usin^  an 
automated  teller  machine  had  a  button  which  he  or  she  could  press 
that  said  somethino;  like,  "press  this  button  if  you  desire  a  confirmation 
of  your  transfer,"  and  if  u]5on  pressing  the  button  a  confirmation  was 
furnished  to  the  account  holder. 

Section  905(a)  requires  that  for  any  electronic  fund  transfer  that 
takes  place  on  the  premises  of  the  institution  in  which  the  account  is 
held  or  at  an  electronic  terminal  off  the  premises  of  the  institution,  a 
confirmation  must  be  made  available  at  the  time  and  place  of  any 
transaction  to  which  the  electronic  fund  transfer  relates.  The  subsec- 
tion, however,  provides  an  exception  to  the  effect  that  an  account  holder 
can  carry  out  a  transfer  even  if  confirmation  is  temporarily  unavail- 
able from  the  terminal  if  such  holder  is  made  aware  the  confirmation 
is  temporarily  unavailable  and  then  such  holder  elects  to  initiate  the 
transfer.  The  committee  intends  this  exception  to  subsection  (b)  to 
a]:)ply  to  when  an  electronic  terminal  is  temporarily  out  of  paper  or 
when  the  printer  is  out  of  order.  A^Hien  these  circumstances  occur  and 
the  account  holder  elects  to  carry  out  the  transfer,  the  committee  in- 
tends that  the  institution  must  guarantee  to  furnish  the  holder  a  con- 
firmation subsequently,  if  the  holder  indicates  he  or  she  wants  the 
confirmation.  This  exception  to  subsection  (b)  should  occur  only  rarely 
since  financial  institutions  have  claimed  that  electronic  terminals  are 
operational  98  percent  of  the  time. 

The  confirmations  and  periodic  statements  required  m  this  legisla- 
tion are  of  paramount  importance.  This  is  so  because  today  an  account 
may  be  accessed  by  several  different  means  such  as  by  check,  by  elec- 
tronic fund  transfer  card,  by  preauthorization,  or  by  tple]")hone  trans- 
fer. The  multiple  means  of  access  increases  the  possibility  of  error  or 
confusion.  This  makes  accurate  records  imperative.  This  is  quite  im- 
portant in  the  case  of  electronic  fund  transfers  because  such  transfers 
involve  an  account  holder's  reliance  on  an  institution  to  carrv^  out 
important  financial  transactions  like  making  a  mortTaffe  pavment  or 
makinir  an  insurance  policy  premium  payment  which  traditionally 
the  account  holder  carried  out  personally.  Tliis  is  especially  so  with 
respect  to  telephone  bill-payinof  services  or  preauthorized  transfers. 
For  instance,  with  a  telephone  bill -paying  service  or  a  preauthorized 
del)it,  if  an  insurance  premium  failed  to  be  made  and  an  account  holder 
did  not  receive,  directly  or  indirectly,  positive  or  nPG:ative  notice,  the 
account  holder  would  be  unaware  of  this  and  the  policy  micrht  be  can- 
colled  and  the  account  holder  could  suffer  severe  losses  only  to  find  out 
ho  or  she  no  longer  had  their  insurance.  Fast  detection  of  error  is 
essential  in  such  circumstances.  Prompt  positive  or  negative  notice 
should  permit  fast  detection  of  such  errors. 


With  regard  to  transfers  referred  to  in  section  905(d)  such  as  tele- 
phone bill-paying  services  or  transfers  referred  to  in  section  905  (c) 
such  as  preauthorized  debits,  the  conmiittee  intends  that  the  institution 
has  a  choice  of  fumisliing  either  a  negative  notice  or  a  positive  notice. 
If  an  institution  elects  to  provide  negative  notice,  the  only  time  the 
institution  would  have  to  supply  a  notice  is  if  the  transfer  did  not 
occur.  In  other  words,  the  consumer  would  be  informed  under  the  dis- 
closure section  that  unless  he  or  she  received  a  negative  notice  from  the 
institution,  the  consumer  could  assume  the  preauthorized  debit  or 
credit  had  been  made. 

Opponents  of  tliis  legislation  would  like  to  require  the  party  orig- 
inating the  debit  to  fultill  section  905  confirmation  requirements  and 
to  supply  an  account  holder  with  a  copy  of  the  written  authorization 
necessary  prior  to  initiation  of  preauthorized  electronic  fund  transfers. 
Although  technically  the  party  originating  the  preauthorized  debit, 
such  as  a  utility  company,  may  in  fact  fulhll  these  requirements,  it  is 
inappropriate  to  make  such  a  party  have  the  responsibility  for  these 
requirements  or  for  periodic  statements  or  other  requirements.  Tliis 
appropriately  in  the  bill  is  the  responsibility  of  an  institution.  For 
instance,  now  the  institution  is  directly  or  indirectly  responsible  for 
furnishing  confirmations.  Since  there  are  occasions  (such  as  a  point- 
of-sale  transaction  at  a  store  or  a  preauthorized  debit  transaction) 
when  it  might  be  difficult  for  the  institution  to  directly  supply  the 
confirmation,  the  bill  allows  this  to  be  done  directly  or  indirectly. 
Indirectly  furnishing  a  confirmation  would  be  where  an  institution 
arranged  for  a  retailer  to  supply  the  account  holder-customer  with  the 
confirmation  at  the  point-of-sale  or  in  the  case  of  a  preauthorized  debit, 
arranged  to  have  the  third  party  such  as  the  utility,  supjDly  negative  or 
positive  notice  to  the  account  holder.  The  same  would  be  true  of 
requirements  to  "make  available"  confirmations.  Virtually  the  entire 
bill  would  need  to  be  changed  if  the  tliird  party  had  these  require- 
ments, other  than  as  an  agent  of  an  institution.  I"or  instance,  the  cor- 
rection-of-errors  section,  the  liability  for  unauthorized  transfers 
section  and  the  system  malfunction  section  would  all  have  to  be 
changed  since  they  now  deal  with  institutions'  and  consumers'  respon- 
sibilities and  rights.  Furthermore,  no  preauthorized  transfer  can  occur 
without  the  cooperation  of  the  institution  where  the  consumer  account 
is  held.  Unlike  a  consumer,  an  institution  does  have  the  leverage  with 
tliird  parties  to  insure  that  confirmations  and  other  requirements  of 
the  liill  are  complied  with.  Finally,  EFT  is  complicated  on  its  own. 
Having  the  institution  sometimes  be  responsible  for  bill  requirements 
and  unknown  third  parties  be  responsible  other  times  would  likel}'' 
needlessly  confuse  consumers  and  make  exercise  of  their  rights  more 
difficult. 

Section  906(b)  (periodic  statements)  provides  that  an  institution 
may,  (as  an  alternative  to  furnishing  an  account  holder  a  periodic 
statement  by  delivery,  by  mail,  or  as  the  Board  may  be  regulation 
approve),  make  the  periodic  statement  "available  to  the  account 
holder  pursuant  to  such  holder's  instructions  to  the  institution."  The 
committee  intends  that  the  bill's  reference  to  "such  holders  instruc- 
tions" and  contemplates  that  an  account  holder  ma}^  change  such 
instructions  if  the  holder  so  desires.  The  reference  to  making  the 
periodic  statement  available  is  intended  by  your  committee  to  mean 
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that  if  the  institution  elects  to  furnish  the  periodic  statement  pur- 
suant to  the  holder's  instructions,  the  institution  must:  (1)  Notify 
the  account  holder  of  his  or  her  right  to  receive  a  periodic  statement 
within  15  da^'S  after  the  close  of  the  period  to  which  it  relates  and 
(2)  furnish  the  account  holder  with  such  periodic  statement  as  set 
forth  in  sucli  holder's  instructions. 

The  committee  would  like  to  point  out  that  there  is  a  significant 
reason  for  requiring  the  name  of  the  tliird  party  in  section  905(a) 
(4^  the  name  of  the  seller  or  creditor  in  section  906(a)  (4)  and  the 
name  and  address  of  the  institution  in  section  906(a)  (1)  with  respect 
to  information  to  be  supplied  on  periodic  statements  or  confirma- 
tions. Periodic  statements  will  be  used  by  account  holders  to  look 
for  errors,  and  along  witli  confirmations,  constitute  proof  of  pay- 
ment. Consequently,  it  is  important  that  an  account  holder  be  able 
to  easily  recognize  the  transfers  described  on  the  statement  or  con- 
firmation. If  instead  of  ''name  of  such  third  party",  ''name  and  ad- 
dress", or  "name  of  the  seller  or  creditor"  the  word  "identification" 
were  used,  an  account  holder  might  not  easily  recognize  the  transfer. 
For  instance,  if  the  seller  were  identified  as  the  Marriott  Corp.  in- 
stead of  Eoy  Rogers,  this  would  be  confusing.  This  could  result  in 
confusion  and  losses  to  the  account  holder  because  of  the  holder's 
duties  to  notify  an  institution  in  section  908  (correction  of  errors) 
and  in  section  909   (liability  for  unauthorized  transfers). 

Periodic  statements  as  required  in  section  906  are  necessary  as 
documentation  in  addition  to  confirmations  as  a  double  check  that 
no  errors  or  unauthorized  transfers  have  occurred.  They  will  supply 
a  vital  overview  of  all  the  activity  going  on  in  a  consumer's  cash 
accounts.  Also  in  the  case  of  automatic  teller  machine  deposits,  the 
confirmations  are  only  tentative,  so  a  periodic  statement  is  the  only 
actual  record  of  the  deposit.  For  preauthorized  credits  or  debits  and 
telephone  bill-paying  transfers,  the  only  record  of  the  transfers  will 
be  periodic  statements  if  the  bank  chooses  to  supply  negative  notice 
and  the  transfers  are  successfully  completed.  Periodic  statements  are 
especially  important  given  that  the  correction  of  error  section  imposes 
on  a  consumer  responsibility  to  notify  a  bank  of  errors  within  60 
days  of  the  relevant  periodic  statement  to  benefit  from  the  error 
correction  procedures. 

Your  committee  believes  that  the  confirmation  and  periodic  state- 
ment information  required  under  this  legislation  is  reasonable  and 
I)rovides  important  consumer  protections. 

The  committee  intends  that  the  term  "identification"  when  used  in 
reference  to  an  account  holder's  account  in  this  legislation  such  as  in 
section  905  (transfer  confirmations)  or  in  section  906  (periodic  state- 
ments), refers  to  a  specific  way  to  designate  a  particular  account  of 
an  account  holder.  By  illustration,  an  institution  might  identify  an 
account  by  a  series  of  numbers,  by  a  color  or  by  a  combination  of  a 
code,  a  color  and  numbers.  The  committee  intends  that  designating 
an  account  holder's  account  as  "checking  account"  or  "savings  ac- 
count" is  not  a  proper  and  sufficient  identification  as  required  in  this 
legislation.  It  is  the  committee's  intent  that  each  identification  refer 
only  to  one  particular  account.  Such  identification  is  necessary  if 
confusion  is  not  to  result  which  might  cause  costly  mistakes  to  either 
an  institution  or  an  account  holder,  or  to  both. 
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Although  section  907  (preauthorized  transfers)  provides  that  an 
account  holder's  stop  payment  notification  must  be  in  writing,  unless 
State  law  permits  such  notification  to  be  oral,  the  committee  intends 
that  if  an  institution  wants  to  permit  such  notification  to  be  other 
than  in  writing,  such  as  by  telephone  call,  the  institution  is  at  liberty 
to  do  so. 

Section  908  (correction  of  errors)  is  one  of  the  most  important 
sections  of  this  legislation.  The  committee  firmly  believes  that  the 
time  period  to  correct  errors  is  both  fair  and  reasonable.  The  time 
period  should  not  be  the  90  days  afforded  under  the  Fair  Child  Bill- 
ing Act  as  oj)ponents  of  this  legislation  have  suggested,  because  elec- 
tronic fund  transfer  errors  can  affect  all  of  an  account  holder's  cash 
assets  such  as  all  of  his  or  her  checking  or  saving  accounts,  rather 
than  one  credit  card  account.  Consequently,  a  long  error-resolution 
IDrocess  could  tie  up  such  funds  resulting  in  severe  financial  stress. 
For  instance,  one  can  imagine  how  difficult  it  would  be  to  have  no 
cash  assets  available  yet  need  to  buy  food,  or  make  a  rent  or  mortgage 
payment.  Also,  a  drawn-out  error  resolution  procedure  could  in- 
crease the  likelihood  that  further  errors,  especially  errors  involving 
unauthorized  electronic  fund  transfers,  could  result  in  additional 
losses.  Furthermore,  if  an  institution  feels  the  time  period  is  too 
short,  it,  of  course,  has  the  option  to  provisionally  credit  the  account 
holder's  account  and  then  delay  concluding  its  investigation,  (and  if 
an  error  has  occurred,  delay  making  the  provisional  credit  permanent) 
until  45  days  after  receipt  of  notice  of  the  error. 

The  committee  intends  that  the  requirement  in  section  908  to  correct 
an  error  or  to  provisionally  credit  an  account  includes  reimbursing  the 
account  holder  for  any  charges  to  an  account  of  the  holder  resulting 
from  such  error. 

Section  303  (liability  for  unauthorized  transfers)  is  the  most  im- 
portant section  of  the  legislation.  This  section  with  exceptions,  limits 
an  account  holder's  liability  for  losses  to  such  holder's  account  to  no 
more  than  $50.  This  standard  is  similar  to  the  Truth  in  Lending  Act's 
$50  limit  for  consumers  on  liability  for  credit  card  loses,  which  has 
proved  to  be  quite  successful.  Adopting  a  similar  standard  for  elec- 
tronic fund  transfers  would  help  end  confusion  between  credit  cards 
and  electronic  fund  transfer  cards  and  would  undoubtedly  be  a  major 
factor  in  persuading  consumers  to  accept  electronic  fund  ti'ansfer 
services. 

If  a  negligence  standard  is  adopted  as  opponents  of  this  legislation 
have  urged,  electronic  fund  transfers  will  likely  result  in  many  per- 
sonal tragedies.  A  negligence  standard  would  likely  prevent  wide 
acceptance  of  this  new  payment  system. 

Xegligence  is  an  ambiguous  concept  that  means  one  thing  to  one 
court  and  something  else  to  another  court.  Americans  respect  tradi- 
tion, but  are  not  inflexibly  bound  to  it.  Consequentl}',  if  consumers 
are  to  give  up  known  and  i-eliable  payment  systems,  payment  by  check 
or  credit  card,  they  will  rightly  demand  a  certainty  as  to  the  risks 
they  bear  in  accepting  electronic  fund  transfers.  Consumers  need  to  be 
secure  in  laiowing  that  absent  conduct  such  as  consumer  fraud,  they 
can  only  lose  $50,  a  sum  certaiii. 
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A  $50  limit  reflects  a  sharing  of  risk  between  the  account  holder  and 
the  institution.  The  $50  is  sufficient  incentive  so  that  no  account 
holder  would  want  to  be  careless,  lose  funds  and  then  have  to  go 
through  the  problems  of  getting  reimbursed  for  the  losses  over  $50. 
An  institution  also  would  know  with  a  certainty  the  risk  it  rims  if  it 
does  not  provide  good  security  for  the  electronic  fund  transfer  serv- 
ices it  offers.  An  institution  would  have  an  incentive  to  im])rove  secu- 
rity measures  as  technology  permits  such  as  going  from  so-called 
secret  numbers  to  voice  prints.  Institutions,  not  consmners,  are  in  a 
position  to  make  an  electronic  fund  transfer  system  secure.  Electronic 
fund  transfers  like  otlier  computerized  j^rograms  are  subject  t-o  inter- 
nal and  external  compromise,  so  it  is  likely  unauthorized  access  will 
increase  in  the  future  unless  institution  security  measures  improve. 

In  contrast,  if  a  negligence  standard  were  to  be  adopted,  each  loss 
would  likely  result  in  a  lawsuit.  An  institution  would  claim  the 
account  holder  was  negligent.  Not  many  consumers  could  affort  to  sue, 
so  most  consumers  would  just  have  to  accept  the  loss.  If  they  did  sue, 
they  might  not  win  since  with  EFT  transactions,  it  is  hard  to  ]3rove 
why  a  loss  occurred  since  the  institution's  electronic  fund  transfer  tech- 
nolog\^  has  removed  signatures  and  personal  contact.  For  instance,  if 
use  of  an  electronic  fund  transfer  card  results  in  a  loss  and  the  secret 
number  is  found  to  be  written  on  the  card,  it  would  not  be  clear  who 
put  it  there  because  it  would  be  virtually  impossible  to  determine  who 
wrote  the  number  on  the  card,  i.e.,  it  could  have  been  the  account 
holder,  but  it  also  could  have  been  the  thief  or  a  dishonest  institution 
employee.  Therefore,  the  institution  would  have  no  incentive  to  develop 
a  secure  system. 

The  problem  of  losses  and  of  institutions  claiming  no  liability  is 
not  hypothetical.  Eveiy  day  new  cases  arise.  In  one,  a  woman  was 
sent  an  electronic  fund  transfer  card  whioli  was  subsequently  used  to 
withdraw  $1,350  from  her  savings  account  without  her  knowledge. 
Although  she  was  willing  to  take  a  lie  detector  test  that  she  had  no 
knowledge  of  the  withdrawals,  the  institution  refused  to  repay  her 
losses.  Such  a  response  by  institutions  will  have  a  chilling  effect  on  the 
development  of  electronic  fund  transfers. 

Seven  states  have  limited  consumer  liability  and  all  seven  have  used 
a  $50  limit,  not  a  negligence  standard.  In  Wisconsin  in  1977  there 
were  only  50  losses  out  of  amillion  electronic  fund  transfer  uses.  This 
is  a  percentage  of  0.00005. 

The  largest  electronic  fund  transfer  system  in  the  State  of  Wis- 
consin. Tyme,  has  approximately  210  participating  financial  institu- 
tions. The  president  of  Tyme,  JNIr.  J.  Frederic  Ruf ,  has  conmientcd  on 
Wisconsin's  $50  limit  on  liability  that : 

The  Wisconsin  customers  who  have  availed  themselves  of 
EFT  ser\-ices  have  also  been  provided  with  the  protection  of 
a  $50  liability  limit  on  the  unauthorized  use  of  their  EFT 
cards.  Initially  as  system  providers  and  card  issuei-s,  our 
member  institutions  were  very  concerned  about  the  potential 
loSvSes  which  could  be  incurred  by  such  limited  liability.  How- 
ever, our  experience  to  date  indicates  that  these  concerns  were 
largely  unfounded  and  that  the  losses  incurred  are  neither 
excessive  nor  burdensome. 
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We  further  believe  that  our  EFT  cardholders  are  exercis- 
ing care  in  the  handling  of  their  cards  and  are  notifying 
their  financial  institutions  of  card  disappearance  more  rap- 
idly than  the  average  bank  credit  card  holder,  and  thus  con- 
tributing materially  to  controlling  the  losses  resulting  from 
lost  of  stolen  cards,^ 

So,  losses  are  occurring  only  rarely  and  consumers  do  not  appear 
to  be  careless  with  the  cards  or  nmnbers. 

It  should  also  be  noted  that  the  $50  limit  on  liability  is  not  a  blanket 
rule.  There  are  several  exceptions  wherein  the  account  holder  would 
assume  all  liability  for  losses.  This  is  true  if:  (1)  the  loss  is  by  means 
of  an  electronic  fund  transfer  resulting  from  account  holder  fraud; 
(2)  the  loss  occurs  as  a  result  of  a  transfer  by  a  third  party  after  an 
account  holder  provides  the  means  of  access  to  his  or  her  account  to 
the  third  party  and  such  loss  occurs  before  the  account  holder  notifies 
the  institution;  (3)  the  loss  occurs  as  a  result  of  a  transfer  by  a  third 
party  after  an  account  holder  discloses  the  identifying  access  code  or 
number  on  the  card  or  other  means  of  access  to  the  third  party  and  such 
loss  occurs  before  the  account  holder  notifies  the  institution;  or  (4) 
an  account  holder  has  failed  to  notify  the  institution  within  a  reason- 
able time  after  the  account  holder  knows  of  the  loss  or  theft  of  a  card 
or  other  means  of  access.  However,  unless  paragraph  (1)  or  (2)  ap- 
plies, the  institution  must  bear  liability  to  the  account  holder  for  loss 
in  excess  of  $50  that  could  not  have  been  avoided  had  the  account 
holder  made  timely  report  of  the  loss  or  theft. 

Your  committee  strongly  supports  section  909-s  $50  limit  on  liabilit3^ 
The  committee  believes  this  limit,  with  its  exceptions,  reflects  an 
appropriate  and  fair  sharing  of  risks  between  account  holders  and 
financial  institutions. 

With  the  $50  limit  both  the  account  holder  and  the  institution  will 
know  the  risk  involved  and  no  litigation  is  likely.  This  will  spare 
both  consumers  and  institutions  needless  waste  of  time  and  expense. 
Also,  the  judicial  system  will  not  be  overburdened  with  liability 
litigation. 

In  the  final  analysis,  your  committee  believes  the  $50  limit  on 
liability  is  the  crucial  key  to  whether  or  not  electronic  fund  transfer 
systems  will  be  accepted  or  rejected.  If  consumers  have  to  sue  every 
time  there  is  a  loss  to  "win"  their  own  money  back — win  or  lose,  con- 
sumers will  probably  reject  electronic  fund  transfers  as  a  payment 
mechanism  in  which  the  drawbacks  outweigh  the  benefits. 

Section  909(a)  (2)  refers  to  an  account  holder  otherwise  disclosing 
the  identifying  access  code  or  number  on  the  card  or  other  means  of 
access  to  a  third  party.  The  committee  intends  the  words  "otherwise 
discloses"  to  refer  only  to  circumstances  in  which  the  account  holder 
intentionally  discloses  the  access  code  or  number  on  the  card  or  other 
means  of  access  to  a  third  aprty. 

Section  909(a)(3)  makes  an  account  holder  responsible  for  losses 
if  the  account  holder  has  failed  to  notify  the  institution  within  a 
reasonable  time  after  the  account  holder  knows  of  the  loss  or  theft  of  a 
card  or  other  means  of  access.  The  committee  intends  that  the  time 


3  Letter  from  J.  Frederic  Ruf  to  Senator  Donald  W.  Riegle,  Mar.  3,  1978,  at  3. 
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period  witli  respect  to  the  reference  to  "reasonable  time"  would  vary 
dependino;  on  the  circumstances  surrounding  each  loss.  Also,  section 
900(a)  (3)  is  not  intended  by  your  committee  to  relieve  an  institution 
of  liability  as  provided  in  section  909  (b)  or  (c),  after  an  account 
holder  has  notified  the  institution  of  a  loss.  In  other  words,  section 
909(a)  (3)  would  not  apply  after  an  account  holder  has  notified  the 
institution  of  a  loss. 

Section  912  (compulsor}^  use  prohibited)  is  important  in  that  it 
should  help  insure  that  consumers  use  electronic  fund  services  only 
out  of  voluntary  choice,  not  by  force. 

"Without  the  prohibitions  in  this  section,  institutions,  creditors,  or 
the  Government  might  resort  to  a  variety  of  ploys  to  coerce  consumers 
to  use  electronic  fund  transfer  services.  A  creditor  might  extend  credit 
to  purchase  a  car  only  if  the  consumer  agreed  to  repayment  by  pre- 
authorized  transfers.  If  many  creditors  did  this,  most  consumers 
would  have  no  choice  but  to  comply.  An  employer  might  tell  his  or  her 
employees  that  they  can  no  longer  receive  wages  by  check,  only  by 
direct  deposit  to  an  institution,  or  worse,  only  by  direct  deposit  to  a 
particular  institution.  The  alternative  might  be  to  be  fired.  This  is 
not  the  way  a  free  market  should  develop  a  service.  If  electronic  fund 
transfers  offer  a  cost  efficient  and  convenient  service,  consumers  will 
seek  it  out. 

Section  912(2)  provides  that  no  person  may  require  an  individual  to 
establish  any  account  for  receipt  of  electronic  fund  transfers  as  a 
condition  of  employment  or  receipt  of  a  Government  benefit.  The 
committee  intends  the  reference  to  "establish  any  account  for"  to 
refer  to  starting  a  new  account  or  changing  an  existing  account  to 
permit  receipt  of  such  transfers. 

Section  914  (confidentiality)  is  intended  by  your  committee  to 
protect  individuals  from  invasion  of  their  privacy. 

Section  915  (issuance  of  cards  or  other  means  of  access)  provides 
that  no  person  may  issue  an  unsolicited  validated  EFT  card  or  other 
means  of  access.  A  written  request  or  application  by  an  individual  must 
proceed  any  issuance  of  a  validated  EFT  card  or  other  means  of  access. 

Your  committee  wishes  to  emphasize  that  because  of  tlie  serious 
harm  that  can  befall  individuals  to  whom  financial  institutions  send  a 
validated  electronic  fund  transfer  card  or  other  means  of  access,  sec- 
tion 915  of  the  legislation  provides  that  under  no  circumstances  (other 
than  a  renewal  or  substitute  of  an  accepted  card  or  other  means  of 
access)  can  such  a  card  or  other  means  of  access  be  sent  out  without 
a  prior  request  or  application  from  the  individual  in  writing.  In  other 
words,  the  committee,  under  section  915(a)  (1),  intends  to  permit  an 
institution  to  solicit  an  individual  by  telephone  for  an  electronic  fund 
transfer  card  or  other  means  of  access,  but  if  the  institution  receives  an 
affirmative  response  from  the  individual,  the  institution  cannot  send 
out  a  validated  card  until  such  time  as  the  institution  receives  from  the 
individual  a  written  request  or  application.  The  same  written  request 
or  application  requirement  applies  prior  to  sending  out  a  validated 
card  or  other  means  of  access  requested  by  an  individual  by  telephone 
or  during  a  personal  visit  of  the  individual  to  an  institution.  Also,  your 
committee  intends  to  only  permit  unsolicited  distribution  of  electronic 
fund  transfer  cards  or  other  means  of  access  that  are  not  yet  validated. 
To  distribute  unsolicited  EFT  cards  or  other  means  of  access,  an  insti- 
tution must  also  comply  with  the  other  requirements  of  section  915(b). 
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Your  committee  wishes  to  note  that  this  section  in  no  way  prevents  an 
individual  from  making  a  request  or  application  during  a  personal 
visit  of  the  individual  to  an  institution,  provided  the  request  or  appli- 
cation is  in  writing. 

The  reference  in  section  915(a)  to  issuing  a  card  or  other  means  of 
access  to  such  individual's  ''consumer  account"  is  intended  by  3'our 
committee  to  apply  to  an  individual  whether  before  or  after  such 
individual  opens  a  consumer  account  at  an  institution,  i.e.,  the  limita- 
tions on  issuance  of  any  card  or  other  means  of  access  for  the  purpose 
of  making  electronic  fund  transfers  applies  to  an  institution's  exist- 
ing account  holders  and  to  any  other  individual  tlie  institution  might 
solicit  to  open  a  consumer  account  or  to  any  other  individual  who  re- 
quests or  applies  to  open  a  consumer  account. 

Opponents  of  this  legislation  claim  free  competition  demands  that 
institutions  be  permitted  to  send  out  thousands  of  unsolicited  vali- 
dated EFT  cards  to  consumei's.  Past  experience  of  tremendous  losses 
suffered  by  consumers  and  credit  card  issuers  when  unsolicited  credit 
cards  were  permitted  is  a  clear  guide  to  what  the  consequences  will  be 
if  unsolicited  validated  EFT  cards  were  permitted.  Your  committee 
believes  such  cards  definitely  should  not  be  issued  on  an  unsolicited 
basis. 

Opponents  of  this  bill  claim  institutions  should  be  permitted  to  send 
out  to  depositors  unsolicited  validated  EFT  cards  or  other  means  of 
access.  This  would  cause  great  harm  to  these  account  holders.  An  insti- 
tution's depositors  need  to  be  protected  from  unsolicited  EFT  capacity 
because  they  have  funds  on  deposit  and.  unknown  to  them,  if  the  bank 
sends  an  EFT  card  out  to  them,  someone  may  intercept  the  card  and 
secret  number  and  empty  their  account  of  all  of  their  life  savings. 
Sending  the  card  and  number  separately  Avill  not  help.  If  a  card  is  sent 
to  the  wrong  address  or  stolen,  it  is  likely  that  the  secret  number  will 
also  be  sent  to  the  wrong  address  or  stolen. 

Opponents  of  this  bill  claim  institutions  should  be  permitted  to  send 
out  unsolicited  validated  EFT  cards  because  consumer  liability  is  zero 
if  the  cai'd  has  not  been  accepted.  Your  committee  stiongly  disagrees. 
A  consumer  still  could  have  funds  taken  from  his  or  her  account  and 
have  to  have  the  account  tied  up  while  problems  were  cleared  up  and 
it  was  determined  the  card  was  not  accepted  and  had  been  used  on  an 
unauthorized  basis.  Since  there  are  no  signatures  on  most  cards,  it 
would  be  difficult  to  prove  they  had  not  received  the  card.  Why  should 
consumers  have  any  problems  when  they  have  not  even  asked  for  an 
EFT  card  in  the  first  place?  If  the  consumer  could  not  ])rove  this,  the 
institution  might  not  reiuiburse  the  cousumer  for  the  first  $50  of  losses. 
Why  should  a  consumer  have  a  $50  loss  when  the  consumer  has  not 
even  requested  an  EFT  service  ?  This  could,  of  course,  add  up  to  much 
more  than  $50  if  a  consumer  had  many  accounts  and  each  institution 
sent  the  consumer  unsolicited  validated  EFT  cards  and  munbers  to 
the  wrong  address.  Also  one  nnist  consider  the  possibility  of  fraud  by 
institution  employees  who  might  falsely  claim  cards  have  been  sent 
out  and  received  while  the  employees  fraudulently  use  tliese  cards. 

Cousumers  can  be  severely  harmed  if  an  unsolicited  validated  EFT 
card  aiul  Jiumber  are  inteirepted  and  used.  A  written  request  is  tlie 
only  clear  way  to  know  that  consumers  will  not  receive  misolicitexl 
validated  EFT  cards. 
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Since  the  ban  on  unsolicited  credit  cards  went  into  effect  in  1971, 
issuance  of  credit  curds  based  only  on  consumer  requests  has  still  re- 
sulted in  a  phenomenal  increase  in  the  number  of  consumers  using  one 
or  more  credit  cards.  The  credit  card  industry  has  not  been  harmed 
by  the  ban.  Nor  would  the  EFT  industry  be  harmed  by  this  bill's 
restriction  on  issuance  of  unsolicited  validated  cards.  Yet,  the  restric- 
tion would  provide  a  consumer  protection  of  fundamental  importance. 
Therefore,  your  committee  believes  that  requiring  a  written  request 
or  application  provides  an  important  and  needed  protection.  If  EFT 
services  are  genuinel}^  beneficial  and  needed,  consumers  will  demand 
them. 

Section  916  (discriminatory  pricing  prohibited)  is  essential  if  con- 
sumers are  to  continue  to  be  able  to  have  a  choice  of  payment  mecha- 
nism. Without  the  prohibition  against  discriminatory  pricing  con- 
sumers would  likely  be  indirectly  forced  into  use  of  electronic  fund 
transfers,  not  by  its  being  the  only  payment  method  available,  but  by 
EFT  becoming  an  economic  necessity  in  the  face  of  discriminatory 
surcharges  imposed  on  consumers  desiring  to  pay  by  check.  The  com- 
mittee believ^es  this  section  insures  that  consumers  will  continue  to  be 
able  to  exercise  their  individual  freedom  of  choice  in  making 
purchases. 

Your  committee  wishes  to  point  out  that  section  916  does  not  in  any 
way  prevent  a  seller  from  offering  an  individual  a  price  discount  if 
the  individual  pays  for  goods,  property-,  or  services  by  electronic  fund 
transfer.  To  the  contrary,  your  committee  strongly  endorses  the  con- 
cept of  price  discounts  for  payment  by  electronic  fund  transfer.  In 
this  context,  a  discount  refers  to  a  reduction  made  from  the  regular 
price  of  goods,  property,  or  services.  In  other  words,  if  an  insurance 
company  wants  to  encourage  consumers  to  preauthorize  debits  from 
their  accounts  to  pay  for  premiums  on  a  monthly  basis,  the  insurance 
company  might  delete  all  or  part  of  the  charges  it  assesses  consumers 
who  pay  monthly,  rather  than  in  one  annual  premium  payment. 
Another  illustration  is  if  a  store  wanted  to  encourage  payment  by 
electronic  fund  transfer,  it  might  offer  to  sell  an  item  such  as  a  tele- 
vision for  $90  rather  than  the  regular  price  of  $100.  Both  of  these 
examples  are  price  discounts  which  are  permissible  under  section  916. 

Section  916  is  aimed  only  at  stopping  surcharges,  i.e.,  increasing  the 
regular  j)rice  of  goods,  property,  or  services  if  a  consumer  chooses  to 
pay  by  check.  For  example,  if  the  $100  regular  price  for  the  television 
was  increased  to  $103  for  a  consumer  who  wants  to  pay  by  check,  this 
would  be  a  surcharge,  a  prohibited  discriminatory  price. 

Your  committee  supports  price  discounts  for  consumers  paying  by 
electronic  fund  transfer  and  hopes  such  discounts  will  become  more 
widespread  in  the  near  future.  Your  committee  further  believes  con- 
sumers will  benefit  substantially  from  such  discounts. 

Section  917  (civil  liability)  is  the  backbone  of  enforcement  of  this 
legislation.  The  remedies  are  similar  to  that  provided  in  the  Truth  in 
Lending  Act.  Opponents  of  this  bill  would  like  to  strike  out  this  sec- 
tion's provision  for  class-action  suits.  This  opposition  to  class  actions 
has  been  unsuccessfully  present  during  the  enactment  of  the  Truth  in 
Lending  Act,  the  Equal  Credit  Opportunity  Act,  and  the  Fair  Debt 
Collection  Practices  Act ;  all  of  these  are  other  titles  of  the  Consumer 
Credit  Protection  Act. 
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Your  committee  most  strongly  supports  the  inclusion  in  this  legisla- 
tion of  provision  for  class-action  suits.  Industry  claims  of  many  in- 
stitutions being  driven  out  of  business  because  of  class-action  suits  do 
not  comport  with  the  facts.  Since  the  Eisen  case  the  requirements  and 
expense  to  bring  a  class-action  suit  are  so  difficult  tliat  it  is  rarely  done. 
Yet  the  potential  threat  of  class-action  suits  has  been  and  remains  im- 
portant in  persuading  creditors  and  debt  collectors  to  comply,  who 
might  otherwise  be  inclined  to  violate  these  laws  with  impunity.  So, 
also  would  the  threat  of  class-action  suits  in  EFT  persuade  financial 
institutions  and  others  subject  to  this  legislation  to  comply  with  the 
spirit  and  letter  of  the  law.  Without  a  class-action  suit  an  institution 
could  violate  the  title  with  respect  to  thousands  of  consumers  without 
their  laiowledge,  if  its  financial  impact  was  small  enough  or  hard  to 
discover.  Class-action  suits  for  damages  are  an  essential  part  of  en- 
forcement of  the  bill  because,  all  too  often,  although  many  consumers 
have  been  harmed,  the  actual  damages  in  contrast  to  the  legal  costs  to 
individuals  are  not  enough  to  encourage  a  consumer  to  sue.  Suits  might 
only  be  brought  for  violations  resulting  in  large  individual  losses  while 
many  small  individual  losses  could  quickly  add  up  to  thousands  of 
dollars.  The  opposite  could  result,  for  without  the  class-action  option, 
courts  might  get  besieged  with  law  suits  which  under  class  actions 
could  all  be  in  one  suit. 

The  potential  of  class  actions  is  symbolically  as  well  as  practically 
important  to  consumers  and  to  industry.  Both  groups  will  assess  the 
seriousness  of  Congressional  purpose  on  whether  or  not  class-action 
suits  are  provided  for  in  this  EFT  legislation.  Included,  no  one  can 
doubt  congressional  intent  that  institutions  provide  EFT  services  only 
in  a  beneficial,  responsible  manner.  Excluded,  the  opposite  may  be 
assumed. 

Opponents  of  this  legislation  Avould  like  to  provide  an  exemption 
from  civil  liability  for  a  person  who  violates  the  legislation,  but  cor- 
rects the  error  in  30  days  under  one  proposed  amendment  or  in  60  days 
in  another. 

Your  committee  believes  such  an  exemption  is  not  appropriate  to 
this  legislation  even  though  the  Truth  in  Lending  Act  has  a  15-day- 
error-correction  exemption.  The  reason  is  that  this  is  not  pramarily 
disclosure  legislation.  If  such  an  exem]:)tion  were  permitted,  the  law 
would  become  unenforcible.  For  instance,  an  institution  would  not 
need  to  comply  with  the  correction-of-error  section's  requirement  to 
correct  an  error  within  1  business  day  of  discovering  it  or  not  later 
than  11  business  days  after  notice.  The  institution  could  ignore  the 
law,  make  a  windfall  profit  using  the  account  holder's  funds,  and  then 
correct  the  error  just  before  the  80-  or  GO-dny  time  period  expired. 
The  same  would  be  true  of  the  section  on  lial^ility  for  unauthorized 
transfers.  An  institution  could  lie  required  by  the  bill  to  reimburse  an 
account  holder  for  an  unauthorized  transfer  loss  but  delay  doing  this 
until  just  before  the  30-  or  60-day  time  period  expired.  Again  the  in- 
stitution would  make  unfair  use  of  the  account  holder's  funds.  "Cor- 
recting" an  error  with  respect  to  the  section  on  confidentialitv  Avould 
not  be  possible  if  confidential  account  infoi-mation  has  been  illegally 
released.  The  section  on  system  malfunctions  also  would  be  unen- 
forcible if  a  30-  or  60-day  error-correction  exem])tion  were  ]:)ennitted 
unless  error  correction  in  this  context  included  reimbursing  the  account 


16 

holder  for  all  damages  proximately  caused  by  the  error.  Of  course,  in 
any  of  these  situations  the  harm  to  account  holders  is  much  greater 
than  30  or  60  days'  loss  of  use  of  funds  because  many  institutions 
might  routinely  fail  to  comply  with  the  bill  betting  that  few  con- 
sumers would  sue  and  knowing  that  if  they  did  sue  the  institution,  the 
institution  could  then  correct  the  error  and  avoid  civil  liability. 

The  committee  wishes  to  note  that  section  910(b)  (liability  for  sys- 
tem malfunctions)  of  the  bill  already  successfully  deals  with  the  prob- 
lem of  an  institution's  failure  to  carry  out  an  electronic  fund  transfer. 
It  provides  that  the  institution  shall  not  be  liable  if  it  shows  by  a  pre- 
ponderance of  evidence  that  its  action  or  failure  to  act  resulted  from 
a  technical  malfunction — 

(1)  caused  by  circumstances  beyond  its  control,  that  it  exer- 
cised reasonable  care  to  prevent  such  an  occurrence,  and  that  it 
exercised  such  diligence  as  the  circumstances  required ;  or 

(2)  of  which  the  claimant  knew  or  had  reason  to  know  at  the 
time  such  claimant  attempted  to  initiate  an  electronic  fund  trans- 
fer or,  in  the  case  of  a  preauthorized  transfer,  at  the  time  such 
transfer  should  have  occurred. 

Also,  the  civil  liability  section  already  provides  an  exemption  for 
good-faith  unintentional  errors. 

Opponents  of  this  bill  have  sought  to  strike  out  section  918  (crimi- 
nal liability).  If  this  section  were  to  be  deleted,  then  no  matter  how 
flagrant  the  violation,  no  matter  how  many  thousands  of  consumers 
would  he  financially  ruined,  the  dishonest  supplier  of  EFT  services 
would  not  be  criminally  prosecuted.  This  criminal  penalty  does  not  ap- 
ply to  technical,  accidental  violations,  but  only  to  willful  and  knowing 
violations  with  intent  to  fraud.  The  provision's  penalties  are  identical 
to  Truth  in  Lending.  Since  19G9  the  Justice  Department  reports  that 
there  have  been  only  eight  cases  under  criminal  liability  and  none 
since  1974.  This  clearly  reflects  that  this  is  a  high  standard  of  proof 
and  that  people  are  not  being  persecuted,  only  rarely  prosecuted.  Yet 
these  criminal  penalties  are  an  effective  deterrent  to  violations  of 
Truth  in  Lending.  Criminal  liability  would  deter  violations  of  this 
legislation,  too.  This  bill  adds  a  further  stricter  proof  of  violation  so 
a  violation  would  have  to  be  not  only  knowing  and  willful,  but  also 
with  intent  to  defraud.  Neither  civil  nor  administrative  enforcement 
provide  the  kind  of  special  leverage  required  to  stop  disreputable  peo- 
ple from  violations  that  criminal  liability  does. 

The  committee  wishes  to  point  out  that  financial  harm  from  viola- 
tions of  this  law  could  be  catastrophic.  Consumers  could  lose  all  of 
their  funds  as  a  result  of  unauthorized  use  through  no  faidt  of  their^ 
and  a  dishonest  supplier  of  EFT  services  could  then  refuse  to  reim- 
burse them.  Also,  a  dishonest  supplier  could  run  such  a  defective  com- 
puter system  that  transfer  errors  occurred  constantly.  Such  a  supplier 
could  then  refuse  to  correct  these  errors  harming  all  of  the  supplier's 
depositors.  Deleting  the  criminal  liability  section  could  encourage 
such  conduct. 

It  has  been  suggested  that  since  there  Avere  no  criminal  penalties  in 
the  Fair  Debt  Collection  Practices  Act  that  there  should  not  be  any 
in  this  bill.  That  is  not  a  fair  comparison.  Tlie  Debt  Collection  Prac- 
tices Act  deals  with  businessmen  trying  to  collect  debts,  while  this 
bill  dpfils  Avith  violations  in  which  consumers  could  lose  their  life  sav- 
ings. Your  committee  believes  this  is  a  significant  difference. 
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Section  920  (relation  to  State  laws)  provides  for  the  relationship 
between  this  legislation  and  any  State  EFT  law.  Your  committee 
intends  that  until  express  action  by  the  Federal  Reserve  Board  to  ex- 
empt or  preempt  a  State  law,  both  the  Federal  and  the  State  law 
would  remain  in  effect.  For  exemption  or  preemption  to  occur,  the 
Board  would  need  to  take  affirmative  action  which  would  occur  only 
with  notice  and  opportunity  for  comment  by  interested  parties. 

Opponents  of  this  legislation  have  proposed  delaying  the  effective 
date  of  the  section  on  liability  for  unauthorized  transfers  and  of  the 
section  on  issuance  of  cards  or  other  means  of  access.  These  two  sec- 
tions were  singled  out  for  immediate  implementation  because  of  the 
incalculable  harm  that  may  occur  to  consumers  if  implementation  of 
these  sections  is  delayed.  Immediate  implementation  will  not  impose 
any  undue  hardship  on  institutions.  Nor  will  they  be  subject  to  ex- 
penses other  than  those  that  will  exist  regardless  of  the  effective  date 
of  this  legislation.  Your  committee  believes  that  delay  of  the  effective 
date  of  these  two  sections  is  to  invite  consumers  to  suffer  needless 
financial  tragedies. 

This  EFT  legislation  is  landmark  consumer  protection  legislation. 
Your  committee  believes  the  bill  is  a  fair  and  balanced  approach  to 
complex  issues.  It  reflects  thoughtful  consideration  of  these  issues  as 
they  affect  financial  institutions  and  sellers,  as  well  as  consumers.  Con- 
sumer protection  is  provided.  Unnecessary  paperwork  or  other  burdens 
on  those  subject  to  the  legislation  are  avoided. 

Your  committee  believes  this  legislation  will  protect  consumers  from 
unnecessary  losses,  while  still  permitting  electronic  fund  transfers  to 
develop  in  an  environment  in  which  such  services  can  succeed  or  fail 
on  their  merits. 

Statements  Required  in  Accordance  With  House  Rules 

In  accordance  with  clauses  2(1)  (2)  (B),  2(1)  (3),  and  2(1)  (4)  of 
rule  XI  and  clause  7(a)  of  rule  XIII  of  the  Rules  of  the  House  of 
Representatives,  the  following  statements  are  made: 

Committee  Vote  (Rule  XI,  Clause  2(1)  (2)  (B)) 

H.R.  13007  was  favorably  reported  unanimously,  by  voice  vote  on 
Jime  15,  1978. 

Oversight  Findings  (Rule  XI,  Clause  2(1)  (3)  (A)  and  Rule  X, 

Clause  2(b)(1)) 

With  regard  to  subdivision  (A)  of  clause  3,  relating  to  oversight 
findings,  the  committee  finds,  in  keeping  with  clause  2(b)(1)  of  rule 
X,  that  this  legislation  is  in  full  compliance  with  the  provision  of  this 
rule  of  the  House,  which  states : 

In  addition,  each  such  committee  shall  review  and  study 
any  conditions  or  circumstances  which  may  indicate  the  neces- 
sity or  desirability  of  enacting  new  or  additional  legislation 
within  the  jurisdiction  of  that  committee  *  *  * 
H.R.  8753  was  introduced  on  August  4,  1977.  Hearings  were  held  on 
the  legislation  on  September  20,  22,  23,  26,  27,  28,  29,  and  30,  1977. 

H.R.  1315 3 
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Field  hearings  -were  held  in  Chicago,  111.,  on  December  5,  1977;  in 
Columbus,  Ohio,  on  March  28,  1978;  and  in  St.  Paul,  Minn.,  on 
March  30, 1978. 

On  April  18,  1978,  the  Subcormnittee  on  Consumer  Affairs  met  and 
approved  a  clean  bill  which  contained  a  number  of  changes  from  H.R. 
8753.  The  subcommittee  ordered  a  clean  bill  introduced  and  reported 
the  bill  favorably  to  the  full  committee  by  a  vote  of  7-2,  with  one 
member  absent.  On  April  18,  1978,  Mr.  Annunzio,  the  subcommittee 
chairman,  introduced  the  clean  bill  H.R.  12193.  On  May  18,  1978, 
]\[r.  Annunzio  introduced  a  substitute  bill,  H.R.  12775,  for  himself  and 
nine  other  members  of  the  full  committee.  The  full  committee  ordered 
a  clean  bill  on  June  1, 1978,  and  on  June  15, 1978,  unanimously  ordered 
H.R.  13007  reported  to  the  House. 

The  committee  believes  tliis  legislation  is  necessary  to  establish  the 
rights,  remedies,  and  responsibilities  of  all  the  participants  who  utilize 
electronic  fund  transfer  services. 

Estimate  of  Costs  to  Be  Incurred  (Rule  XIII.  Clause  7(a)  (1)) 

In  compliance  with  clause  7(a)  (1)  and  (2)  of  Rule  XIII  of  the 
House  of  Representatives,  the  following  statement  is  made  with  respect 
to  the  Electronic  Fund  Transfer  Act. 

The  committee  foresees  that  no  significant  additional  costs  will  be 
incurred  by  the  Federal  Government  in  carrying  out  the  jjrovisions  of 
this  bill  either  in  this  fiscal  year  or  in  the  next  succeeding  5  fiscal  years. 

Inflationary  Impact  Statement  (Rule  XI.  Clause  2(1)  (4)) 

In  compliance  with  clause  2(1)  (4)  of  rule  XI  of  the  House  of  Rep- 
resentatives, the  committee  states  that  H.R.  13007  is  not  expected  to 
have  any  measurable  inflationary  impact  on  prices  and  costs  in  the 
operation  of  the  national  economy. 

Cost  Estimate  of  the  Congressional  Budget  Office  Pursuant  to 
Section  403  of  the  Congressional  Budget  Act  of  1974  (Rule  XI, 
Clause  2(1)  (3)  (C)) 

The  Congressional  Budget  Office  has  submitted  the  following  report : 

Congressional  Budget  Office, 

U.S.  Congress, 
Washington,  D.C.,  June  16, 1978. 
Hon.  Henry  S.  Reuss, 

Chairman,  Committee  on  Banking,  Finance,  and  Urban  Affairs^  U.S. 
House  of  Re'presentati'ves,  Rayhum  House  Office  Building,  Wash- 
ington, D.C. 
I>EAR  ]Mr.  Chairman  :  Pursuant  to  Section  403  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  reviewed 
H.R.  13007,  the  Electronic  Fund  Transfer  Act,  as  ordered  reported  by 
the  House  Committee  on   Banking,  Finance,   and  Urban  Affairs, 
June  15, 1978.  Tliis  bill  would  amend  the  Consumer  Protection  Act  to 
specify  the  rights  and  responsibilities  of  participants  in  electronic 
funds  transfer  systems. 
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Based  on  tliis  review,  it  appears  that  no  significant  additional  cost 
to  the  government  would  be  incurred  as  a  result  of  enactment  of  this 
bill. 

Sincerely, 

Alice  M.  Rivlin, 

Director. 

Electronic  Fund  Transfer  Act 

Section-by-Section  Analysis 

Section 

901.  Short  title. 

902.  Cougressional  findings  and  legislative  purpose. 

903.  Definitions  and  rules  of  construction. 

904.  Disclosures  required. 

905.  Transaction  confirmations. 

906.  Periodic  statements. 

907.  Preauthorized  transfers. 

908.  Correction  of  errors. 

909.  Liability  for  unauthorized  transfers. 

910.  Liability  for  system  malfunction. 

911.  False  or  misleading  advei-tising. 

912.  Compulsory  use  prohibited. 

913.  Waiver  prohibited. 

914.  Confidentiality. 

915.  Issuance  of  cards  or  other  means  of  access. 

916.  Discriminatory  pricing  prohibited. 

917.  Civil  liability. 

918.  Criminal  liability. 

919.  Administrative  enforcement. 

920.  Relation  to  State  laws. 

921.  Exemption  for  State  regulation. 

922.  Reports  to  Congress  by  the  Board  and  Attorney  General. 

923.  Regulations. 

924.  Effective  date. 

SECTION    901 

This  section  provides  that  the  title  of  the  legislation  is  the  Electronic 
Fund  Transfer  Act. 

SECTION    902 

This  section  sets  forth  the  Congressional  findings  and  legislative 
purpose  for  the  legislation,  such  as  providing  a  basic  f ramewoik  estab- 
lisMng  the  rights,  liabilities  and  responsibilities  of  all  participants  in 
electronic  fimd  transfers  and  guaranteeing  consumers  certain  rights. 

SECTION    90  3 — DEFINITIONS    AND    RULES    OF  CONSTRUCTION 

This  section  defines,  for  the  purposes  of  this  legislation,  the  mean- 
ing of  the  following  terms : 

(b)  The  teiTn  "Board"  refers  to  the  Board  of  Governors  of  the  Fed- 
eral Reserve  Board  System, 

(c)  The  term  "business  day",  when  determining  any  time  limit 
under  this  title  which  applies  to  any  institution  or  customer,  means  any 
day  on  which  tlie  offices  of  that  institution  are  open  to  the  public  for 
the  transaction  of  substantially  all  functions. 
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(d)  The  tenns  "card"  or  "other  means  of  access"  means  a  card,  code, 
or  otlier  means  of  access  to  a  consumer  account  for  the  purpose  of 
enabling  the  account  holder  or  someone  acting  with  such  holder's  au- 
thorization to  initiate  electronic  fund  transfers  transferring  money  or 
credit  to  or  from  an  account. 

(e)  The  tenn  "consumer  account"  means  a  demand  deposit,  savings 
deposit,  or  asset  account  (other  than  a  trust  account  or  a  credit  balance 
in  an  open  end  credit  plan  as  defined  in  section  103 (i)  of  this  act) 
established  primarily  for  personal,  family,  or  household  purposes  and 
the  term  "account"  refers  to  a  consumer  account  unless  the  context 
other"wiso  indicates. 

(f)  The  term  "electronic  fund  transfer"  means  any  transfer  of 
funds,  other  than  a  transaction  originated  by  check,  draft,  or  similar 
paper  instrument,  "which  is  initiated  through  an  electronic  tenninal, 
telephonic  instrument,  or  computer  or  magnetic  tape  so  as  to  order,  in- 
struct, or  authorize  an  institution  to  debit  or  credit  a  consumer  account. 
Such  term  includes,  but  is  not  limited  to,  point-of-sale  transfers,  auto- 
mated teller  machine  transactions,  direct  deposits  of  funds  and  trans- 
fers initiated  by  telephone. 

Such  term  does  not  include  (1)  any  check  guarantee  or  authoriza- 
tion service  which  does  not  directly  result  in  a  debit  or  credit  to  a  con- 
sumer account;  (2)  any  transfer  of  funds,  other  than  those  processed 
by  automated  clearing  house,  made  by  a  financial  institution  on  behalf 
of  an  account  holder  by  means  of  a  service  that  transfers  funds  held  at 
either  Federal  Reserve  banks  or  other  depository  institutions  and 
which  is  not  designed  primarily  to  transfer  funds  on  behalf  of  an  ac- 
count holder;  (3)  any  transaction  the  primary  purpose  of  which  is 
the  purchase  or  sale  of  securities  or  commodities  through  a  broker- 
dealer  registered  with  or  regulated  by  the  Securities  and  Exchange 
Commission,  as  determined  under  regidations  of  the  Board;  (4)  trans- 
fers from  savings  accounts  to  demand  deposit  accounts,  for  the  pur- 
pose of  covering  an  overdraft  or  maintaining  an  agreed  upon  mini- 
mum balance  in  the  demand  deposit  account;  and  (5)  any  preauthor- 
ized  transactions  received  by  a  financial  institution  in  non-electronic 
form. 

Except  for  the  requirements  of  section  905(c)  (Transaction  confir- 
mations) and  section  912  (Compulsory  use  prohibited),  an  electronic 
fund  transfer  shall  not  include  a  credit  to  an  account  initiated  by  the 
Department  of  Treasury  pursuant  to  Treasury  Department  Circular 
1076,  Revised  (31  CFR  part  209).  In  other  words,  a  preauthorized  So- 
cial Security  payment  made  by  electronic  fund  transfer  would  be  ex- 
empted except  for  those  two  sections. 

(g)  The  term  "electronic  terminal"  means  an  electronic  device,  other 
than  a  telephone,  through  which  an  individual  initiates  an  electronic 
fund  transfer.  Such  term  includes,  but  is  not  limited  to,  point-of-sale 
transfers,  automated  teller  machines,  and  cash  dispensing  machines. 

(h)  The  term  "financial  institution"  means  a  State  or  National  bank, 
a  State  or  Federal  savings  and  loan  association,  a  mutual  savings  bank, 
a  State  or  Federal  credit  union,  or  any  other  person  who,  directly  or 
indirectly,  holds  a  consumer  account  belonging  to  an  individual ;  and 
the  term  "institution"  refers  to  a  financial  institution. 

(i)  The  term  "holder"  when  used  in  relation  to  a  consumer  account 
means  the  individual  who  is  recognized  as  the  owner  of  the  account  by 
the  financial  institution  where  the  account  is  held.  Where  two  individ- 
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uals  are  joint  owners  of  the  account,  the  term  refers  to  either  or  both 
of  such  individuals  as  the  context  may  indicate  or  as  may  be  deter- 
mined under  regulations  of  the  Board.  Where  there  is  a  separation  of 
legal  and  equitable  ownership,  the  term  refers  to  the  individual  having 
control  of  the  account,  except  that  any  financial  benefits  shall  inure  to 
the  beneficial  owner. 

(j)  The  term  "individual"  means  a  natural  person. 

(k)  The  term  "preauthorized  electronic  fund  transfer"  means  an 
electronic  fund  transfer  authorized  in  advance  to  recur  at  substan- 
tially regular  intervals. 

(1)  The  term  "State"  means  any  State,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam,  the  Virgin  Islands,  or  any 
territory  or  possession  of  the  United  States  or  any  political  subdivision 
of  any  of  the  foregoing. 

(m)  The  term  "unauthorized  electronic  fund  transfer"  means  an 
electronic  fund  transfer  from  a  consumer  account  initiated  by  a  person 
without  authority  to  initiate  such  transer  and  from  which  the  account 
holder  receives  no  benefit.  The  term  does  not  include  any  transfer  de- 
scribed in  subsection  909  (a)  such  as  account  holder  fraud. 

SECTION  904 — DISCLOSURES  REQUIRED 

Subsection  (a)  provides  that  a  financial  institution  must  disclose 
in  writing,  clearly  and  in  readily  understandable  terms,  to  the  account 
holder  at  the  time  a  consumer  account  becomes  accessible  to  electronic 
fund  transfers  the  terms  and  conditions  which  govern  electronic  fund 
transfer  accounts.  The  disclosures  required  are:  (1)  the  rights,  duties, 
and  liabilities  of  both  the  account  holder  and  the  institution  under  this 
title;  (2)  a  description  of  the  kinds  of  transfers  which  the  account 
holder  can  initiate,  including  any  limitations  on  the  frequency  or  dollar 
amount  of  such  transfers.  However,  the  institution  is  not  required  to 
disclose  any  of  the  details  of  these  limitations  if  these  limitations  are 
necessary  to  maintain  the  security  of  an  electronic  fund  transfer  sys- 
tem; (3)  whether  the  account  holder  can  authorize  another  person 
to  initiate  an  electronic  fund  transfer  and,  if  so,  how  that  authority 
can  be  conferred;  (4)  any  charges  which  may  be  assessed  for  elec- 
tronic fund  transfers  or  in  connection  with  the  operation  of  the  ac- 
count ;  and  (5)  the  financial  institution's  policy  with  respect  to  reversal 
of  transfers,  including,  if  applicable,  a  specific  notice  that  transactions 
may  not  be  reversed. 

Subsection  (b)  provides  that  for  accounts  to  or  from  which  elec- 
tronic fund  transfers  are  being  made  or  have  been  made  before  the 
effective  date  of  this  title,  the  disclosures  required  under  subsection 
(a)  must  be  made  to  the  account  holder  on  or  before  the  first  periodic 
statement  required  after  the  legislation  goes  into  effect. 

Subsection  (c)  provides  that  for  any  consumer  account  to  be  made 
accessible  to  electronic  fund  transfers  on  or  after  the  effective  date  of 
this  title,  the  disclosures  required  under  subsection  (a)  must  be  made 
by  an  institution  to  the  account  holder  upon  approval  of  the  applica- 
tion and  prior  to  iiiitiation  of  the  first  electronic  fimd  transfer  to  such 
consumer  account. 

Subsection  (d)  provides  that  if  a  change  in  any  term  or  condition 
of  an  account  holder's  account  required  to  be  disclosed  under  subsec- 
tion (a)   would  result  in  increased  costs  or  liability  to  the  account 
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holder  or  decreased  access  to  the  account,  the  institution  must  notify 
the  account  holder  in  writing  of  that  impending  change  at  least  thirty- 
one  days  before  the  start  of  the  periodic  statement  cycle  in  which  the 
changes  becomes  effective.  However,  the  institution  may  implement 
such  a  change,  without  giving  prior  notice  to  the  account  holder,  when 
the  change  is  necessary  immediately  to  maintain  or  restore  the  se- 
curity of  the  electronic  f imd  transfer  system  or  a  consumer  account. 
Such  security  changes  are  subject  to  restrictions  that  may  be  imposed 
by  the  Board. 

Subsection  (e)  provides  that  the  Board  shall  issue  model  forms  and 
clauses  within  one  year  of  enactment  for  optional  use  by  financial  in- 
stitutions to  facilitate  compliance  with  the  disclosure  requirements  of 
this  section  and  to  aid  account  holders  in  understanding  the  rights  and 
responsibilities  of  j^articipants  in  electronic  fund  transfers  by  utilizing 
readily  understandable  language.  Such  model  forms  and  clauses  shall 
be  adopted  after  notice  and  opportunity  for  public  comment. 

SECTION    9  05 — TRANSACTION    CONFIRMATIONS 

Subsection  (a)  provides  a  requirement  that  the  financial  institution 
confinn  an  EFT  transfer  (other  than  one  that  is  preauthorized  or  one 
that  occui"S  neither  at  an  electronic  terminal  nor  on  an  institution's 
premises)  by  making  available  to  the  accoimt  holder,  directly  or  in- 
directly, a  confirmation  with  the  following  information  in  writing : 

( 1 )  The  date  and  amount  of  the  transaction ; 

(2)  Identification  of  the  account  with  respect  to  which  the  trans- 
action occurred ; 

(3)  The  kind  of  transfer  involved ;  i.e.,  payment  for  goods  and/ 
or  services,  or  a  deposit  or  withdrawal  of  funds ;  and 

(4)  Whenever  a  third  party  (such  as  a  retailer)  is  involved  in 
the  transaction,  the  name  of  the  third  party  and  the  city  and  State 
or  foreign  country  in  which  the  sale  or  other  transaction  related 
to  the  electronic  fund  transfer  took  place  must  also  be  included. 

Subsection  (b)  provides  that  if  an  electronic  fund  transfer  takes 
place  at  the  financial  institution  in  which  the  account  is  held  or  at  an 
electronic  terminal  off  its  premises,  the  information  required  under 
subsection  (a)  must  be  made  available  at  the  time  and  place  of  the 
transfer.  This  requirement  shall  not  be  deemed  to  require  that  an  elec- 
tronic terminal  be  designed  so  that  it  ceases  to  operate  if  confirmation 
is  tem])orarily  unavailable  from  the  terminal  provided  the  account 
holder  is  made  aware  that  no  confirmation  can  be  given  at  the  time  such 
account  holder  attempts  to  initiate  a  transaction  and  then  such  holder 
has  the  option  whether  or  not  to  proceed  with  the  transaction. 

Subsection  (c)  provides  a  requirement  that  in  the  case  of  preauthor- 
ized transfers,  that  the  institution,  directly  or  indirectly,  promptly 
confinn  the  transfer  by  providing  the  accoimt  holder  with  either  posi- 
tive notice  when  the  debit  or  credit  is  made  on  schedule  or  negative 
notice  when  it  is  not.  This  is  to  be  done  in  accordance  with  Board  regu- 
lations.  Also,  the  institution  must  disclose,  in  accordance  with  the  sec- 
tion on  initial  disclosures,  the  type  of  notice  it  elects  to  use.  The  insti- 
tution shall  not  be  required  to  give  such  notice  if  the  party  initiating 
a  preauthorized  credit  to  the  account  holder's  account  provides  a  state- 
ment of  the  transfer  to  the  account  holder  on  or  about  the  date  the 
transfer  takes  place. 
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Subsection  (d)  provides  that  if  an  electronic  fund  transfer  is  initi- 
ated at  a  place  other  than  an  electronic  terminal  and  not  on  the  premises 
of  the  institution  and  is  not  preauthorized,  i.e.,  a  phone  bill-paying 
transfer,  an  institution  shall  furnish  a  transaction  number  to  the  ac- 
count holder  (or  person  acting  with  such  holder's  authority)  at  the 
time  the  transfer  is  initiated.  The  institution  shall,  directly  or  in- 
directly, promptly  confirm  the  transfer  by  furnishing  the  account 
holder  with  positive  notice  when  the  transfer  is  made  or  negative 
notice  when  the  transfer  is  not  made.  The  type  of  notice  elected  by  the 
institution  shall  be  disclosed  to  the  account  holder  in  accordance  with 
the  initial  disclosures  section. 

Subsection  (e)  provides  a  requirement  that  for  electronic  fund  trans- 
fer transactions  which  require  an  account  holder  to  begin  using  credit 
funds  to  complete  a  transaction,  that  the  institution,  directly  or  in- 
directly, notify  the  account  holder  of  the  amount  of  credit  funds  trans- 
ferred into  the  account  to  complete  the  transaction  if  this  is  the  first  use 
of  credit  funds  in  that  billing  period  and  no  previous  credit  funds  were 
in  use  at  the  beginning  of  that  billing  period.  The  notice  required 
under  this  subsection  must  be  mailed  or  delivered  to  the  account  holder 
in  person  or  dispatched  by  such  other  means  as  the  Board  may  by  regu- 
lation approve  within  five  days  of  the  transaction. 

Subsection  (f)  provides  that  the  transaction  confirmations  furnished 
to  account  holders  pursuant  to  this  section  and  the  periodic  or  other 
statements  furnished  pursuant  to  section  906  shall  constitute  prima 
facie  evidence  of  the  transfer  transactions. 

SECTIOX    906 — PERIODIC    STATEMENTS 

Subsection  (a)  provides  that  an  institution  is  required  to  furnish  to 
each  account  holder  a  periodic  statement  for  each  account  accessible 
by  electronic  fund  transfer  at  least  once  a  month  for  each  month  in 
which  an  electronic  fund  transfer  takes  place  or  at  least  once  in  each 
calendar  quarter,  whichever  is  more  frequent.  The  periodic  statement 
much  include: 

(1)  The  name  and  address  of  the  institution; 

(2)  The  date,  amount,  and  identification  of  the  account  into 
or  out  of  which  funds  were  transferred; 

(3)  An  identification  of  each  transaction  indicating  whether 
the  transaction  involved — 

(A)  Payment  for  goods  and/or  services, 

(B)  A  deposit  of  funds, 

(C)  A  withdrawal  of  funds, 

(D)  An  extension  of  credit,  or 

(E)  The  repayment  of  an  extension  of  credit; 

(4)  In  cases  of  a  transaction  involving  a  seller  or  crcdit<)r,  the 
name  of  the  seller  or  creditor  and  the  city  and  State  or  foreign 
country  in  which  the  transaction  took  place: 

(5)  The  balance  at  the  close  of  tlie  period  covered  by  the  state- 
ment for  each  account  of  the  holder  accessible  by  electronic  fund 
transfer;  and 

(6)  Any  service  or  other  charges  during  the  period  covered 
by  the  statement. 

Subsection  (b)  provides  that  an  institution  is  required  to  mail  or  to 
deliver  to  the  account  holder  in  person  the  periodic  statement  within 
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fifteen  days  following  the  close  of  the  period  to  which  it  relates.  The 
Board  may  also  approve  of  other  ways  to  dispatch  a  statement.  Such 
periodic  statement  may  also  be  made  available  to  the  accomit  holder 
pursuant  to  such  holder's  instructions  to  the  institution. 

Subsection  (c)  permits  the  institution,  in  lieu  of  periodic  statements, 
to  provide  the  amount  and  date  of  each  transfer  in  passbooks  when 
they  are  presented. 

SECTTON    907 — PIUEAUTHORIZED    TRANSFERS 

This  section  provides  that  an  institution  can  provide  an  account 
holder  with  the  capacity  to  make  a  preauthorized  electronic  fimd 
transfer  from  an  account  only  when  the  account  holder  has  authorized 
tlie  institution  by  Avritten  agreement  to  do  so.  The  institution  shall 
provide  the  account  holder  with  a  copy  of  that  agi'eement  when  it  is 
made. 

An  account  holder  may  stop  a  preauthorized  transfer  from  the  hold- 
er's account  if  such  holder  notifies  the  institution  in  writing  (unless 
State  law  permits  such  notification  to  be  oral)  at  any  time  until  the 
institution  makes  j)ayment  to  the  seller. 

SECTION  908 — CORRECTION  OF  ERRORS 

This  section  provides  for  correction  of  errors. 
Subsection  (a)  provides  that  an  error  consists  of: 

( 1 )  An  unauthorized  electronic  fund  transfer ; 

(2)  An  incorrect  electronic  funds  transfer  from  or  to  a  con- 
sumer account; 

(4)  The  omission  from  a  periodic  statement  of  an  electronic 
fund  transfer  which  should  have  been  included; 

(4)  A  computational  error  by  the  institution; 

(5)  Receiving  an  incorrect  amount  of  money  from  an  auto- 
mated teller  machine; 

(6)  The  institution's  failure  to  comply  with  an  account  holder's 
request  for  any  information  or  dociunentation  required  by  this 
title  concerning  any  electronic  fund  transfer  in  the  account ; 

(7)  An  institution's  failure  to  stop  payment  on  a  preauthorized 
transfer  from  an  account  when  properly  instructed  to  do  so; 

(8)  The  failure  to  debit  or  credit  an  account  by  electronic  fund 
transfer,  and 

(9)  xVny  other  error  described  in  regulations  of  the  Board. 
Subsection  (b)  provides  that  every  institution  which  provides  elec- 
tronic fund  transfer  services  is  required  to  notif;\''  each  account  holder 
of  the  identity  of  a  person  or  office  along  with  on  address  and  tele- 
phone number  where  account  errors  can  be  reported  by  the  account 
holder  in  person,  by  phone,  or  in  writing. 

In  order  for  an  institution  to  be  subject  to  the  duties  and  liabilities 
imposed  by  this  title  as  to  correcting  errors,  the  account  holder,  within 
60  days  of  the  last  day  of  the  time  period  covered  by  the  ]^eriodic  state- 
ment which  relates  to  the  alleged  error,  must  provide  the  institution 
with  the  information  required  by  subsection  (c).  The  notice  must  be 
mailed,  telephoned,  or  delivered  in  person  by  the  accoimt  holder. 
Plowever,  the  account  holder's  failure  to  give  such  notice  or  do  so 
within  that  period  will  not  affect  any  rights  or  remedies  such  holder 
miffht  otherwise  have. 
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No  notice  or  information  given  orally  (whether  in  person  or  by  tele- 
phone) to  an  institution  by  any  individual  shall  create  any  liability  on 
the  part  of  the  institution  under  this  section,  other  than  that  arising 
out  of  the  duty  of  the  institution  to  inform  such  individual  of  the 
requirement  that  the  notice  or  information  be  confirmed  in  writing, 
unless  such  information  is  confirmed  in  writing,  signed  by  or  on  l)ehalf 
of  the  account  holder,  and  mailed  or  otherwise  delivered  to  the  insti- 
tution within  the  time  required  by  this  subsection. 

Subsection  (c)  provides  that  the  notice  of  error  under  this  section 
must  enable  the  institution  to  identify  the  name  of  the  account  holder 
and  identify  the  account  of  the  holder.  It  nuist  also  describe  or  identify 
the  alleged  error. 

Subsection  (d)  provides  that  except  as  i)i-ovided  in  subsection  (e) 
and  (g),  this  subsection  requires  an  institution,  when  it  determines 
that  an  error  did  occur,  promptl}^  to  correct  the  ei-ror  including  credit- 
ing interest  if  applicable  not  later  than  within  one  business  day  of 
the  determination  or  within  eleven  days  after  notification,  whiche\er 
is  earlier.  This  requirement  to  correct  the  error  is  subject  to  the  section 
on  liability  for  unauthorized  transfers. 

Subsection  (e)  provides  that  to  correct  an  error  propei-ly  repoi-ted 
to  it,  any  institution  may,  in  lieu  of  the  requirements  of  subsection 
(d),  provisionally  credit  the  account  for  the  amount  of  the  alleged 
error  including  interest  where  applicable  until  it  concludes  its  investi- 
gation. The  investigation  must  then  be  completed  within  forty-five 
days  after  the  institution  receives  notice  of  the  error.  The  account 
holder  will  continue  to  have  full  use  of  the  provisionally  credited 
funds.  When  an  institution  in  its  investigation  determines  that  an 
ei'ror  did  occur,  it  shall  make  the  provisional  ci'edit  permanent.  Such 
provisional  credit  shall  be  made  within  ten  business  days  after  receiv- 
ing such  notice  if  the  error  involves  a  transaction  betM^een  only  the 
institution  and  the  account  holder,  and  within  twenty  business  days  if 
the  error  involves  a  transaction  including  a  third  party,  such  as  a 
seller  of  goods.  Provisionally  crediting  the  account  is  subject  to  the 
sex'tion  on  liability  for  unauthorized  transfei-s. 

Subsection  (f )  provides  that  if  because  of  an  institution's  error,  any 
account  transaction  is  refused  regardless  of  whether  it  is  an  electronic 
fund  transfer  or  a  check,  or  other  order,  the  institution  must  notify 
each  payee  of  the  reason  for  the  dishonor,  i.e.,  erroj-  on  the  part  of  the 
institution,  and  reimburse  the  account  holder  for  any  charges  incurred 
because  of  the  error  or  nonpayment. 

Subsection  (g)  provides  that  if  the  institution  asserts  after  its  in- 
vestigation pursuant  to  this  section  that  no  error  occurred,  it  must, 
within  three  business  days  after  the  investigation,  mail  or  deliver  to 
tlie  account  holder  an  explanation  of  its  findings,  and,  if  the  accomit 
holder  so  requests,  it  nnist  also  mail  or  deliver  to  the  holder  copies  of 
the  relevant  documents  which  it  used  to  arrive  at  its  determination 
that  no  error  occurred. 

Subsection  (h)  provides  that  if  in  any  action  under  section  017  the 
court  finds  that  a  financial  institution  willfully  asserted  that  a  con- 
.sumer  account  was  not  in  error,  knowing  that  the  evidence  available 
to  the  institution  at  the  time  of  its  investigation  with  respect  to  such 
error  was  clear  and  convincing,  and  that  the  only  conclusion  that 
could  reasonably  be  drawn  from  such  evidence  was  that  the  account 
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was  in  orror.  wlion  tlio  liolder  shall  be  entitled  to  treble  damages  de- 
termined under  section  917(a)  (1). 

SKCTIOX    0  0  0 — LIABILITY   FOR   UNAUTHORIZED   TRANSFERS 

Subsection  (a)  provides  that  an  institution  is  not  required  to  leini- 
burse  an  account  holder  for  loss  to  an  account  by  means  of  an  electronic 
fund  transfer  if  (1)  the  loss  is  a  result  of  fraud  in  which  the  account 
holder  has  participated;  (2)  an  account  holder  provides  to  a  third 
paity  the  means  of  access  to  the  liohler's  account  or  writes  or  other- 
wise discloses  the  identifyino;  access  code  or  number  on  the  card  or 
other  means  of  access  to  a  third  party,  and  the  loss  of  the  account  re- 
sults from  an  electronic  fund  transfer  initiated  bj^  that  third  party, 
directly  or  indirectly,  before  the  account  holder  notifies  the  institution 
that  the  third  ]Darty  is  no  longer  to  have  access  to  the  account  and  au- 
thorizes the  institution  to  take  the  necessary  steps  to  eliminate  the 
access;  or  (3)  an  account  holder  has  failed  to  notify  the  institution 
within  a  reasonable  time  after  the  account  holder  knows  of  the  loss  or 
theft  of  a  card  or  other  means  of  access:  provided,  however,  unless 
paragraph  (1)  or  (2)  applies,  the  institution  shall  be  liable  to  the  ac- 
count holder  for  loss  in  excess  of  $50  that  could  not  have  been  avoided 
had  the  account  holder  made  timely  report  of  the  loss  or  theft. 

Subsection  (b)  provides  that  except  as  provided  in  subsection  (a) 
(1)  and  (2),  an  institution  shall  be  liable  to  the  account  holder  for  an 
unauthorized  electronic  fund  transfer  if : 

(1)  The  means  of  access  was  not  an  accepted  card  (or  othei- 
means  of  access)  issued  in  accordance  with  the  section,  on  initial 
disclosures  and  the  section  on  issuance  of  cards  or  ot'hci-  means  of 
access ; 

(2)  The  transaction  occurs  after  the  institution  has  been  noti- 
fied of  the  loss  or  theft  of  a  card  or  othei-  means  of  access; 

(3)  The  institution  has  not  provided  a  metliod  which  can  iden- 
tify the  user  of  the  card  as  the  i)erson  autliorized  to  access  the 
account  by  electronic  fund  transfer ; 

(4)  The  institution  has  not  furnished  the  account  holder  witli 
written  adequate  notice  of  suc'l)  liolder's  potential  liability  foi- 
losses ;  or 

(5)  The  institution  has  failed  to  j)in\ide  the  account  holder 
with  a  telephone  number  of  the  institution  where  the  loss  or  theft 
of  a  card  can  be  reported  by  any  authoiized  user  of  the  card  or 
other  means  of  access. 

Subsection  (c)  provides  that  an  institution  duill  be  liable  for  any 
unauthorized  electronic  fund  transfer  losses  to  a  consumer  account 
Avhich  exceed  i^50,  except  as  provided  by  subsecticms  (a)  (providing 
for  no  institution  liability)  and  (b)  (providing  for  full  institution 
liability). 

Subsection  (d)  ]no\'ides  that  for  the  pui'poses  of  subsection  (a)  (2) 
and  (b)  (2)  (notification  requirements)  that  an  institution  is  notified 
when  the  account  holder  or  a  person  acting  in  such  holder's  behalf 
takes  such  steps  as  may  be  reasonably  required  in  flie  ordinary  course 
of  business  to  provide  the  instituticm  with  the  pertinent  information 
whethei'  or  not  any  particular  officer,  em])loyee,  oi-  agent  of  the  institu- 
tion does,  in  fact,  receive  the  informatioiL 
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Subsection  (e)  provides  that  in  an  action  to  enforce  the  institution's 
liability  for  electronic  fund  transfer  losses  to  a  consumer  accoinit,  the 
institution  shall  have  the  burden  of  proof  to  sliow  that  the  transfer 
was  authorized  or,  if  the  transfer  was  unauthorized,  then  the  institu- 
tion shall  have  the  burden  of  proof  to  show  tliat  a  condition  of  sul)- 
section  (b)  does  not  apply. 

Subsection  (f )  provides  that  notliinij  in  this  section  imposes  liabil- 
ity upon  an  accomit  holder  for  losses  resultin<>-  from  an  unauthorized 
electronic  fund  transfer  in.  excess  of  the  account  holder's  liability  for 
losses  under  other  applicable  law  or  under  any  agreen)ent  with  the 
institution. 

Subsection  (g)  provides  that  where  an  extension  of  credit  is  or  may 
be  involved,  an  account  holder's  liability  for  an  unauthorized  transfer 
from  the  holder's  account  sliall  be  determined  in  accordance  Avith  sec- 
tion 1.33  of  the  Truth-in-Lending-  Act :  Liability  of  holder  of  credit 
card. 

SECTION"    910 LIABILITY   FOR    SYSTE?.!    :>rALriTXCTIOX 

Subsection  (a)  provides  that  the  institution  shall  be  liable  to  an 
account  holder  or  any  person  claimino-  under  such  holder  for  all  dam- 
ages proximately  caused  by : 

(1)  The  institution's  failure  to  make  an  electronic  fund  trans- 
fer in  accordance  with  the  terms  and  conditions  of  tlie  account, 
in  the  correct  amount,  or  in  a  timely  manner  when  properly  in- 
structed to  do  so.  However,  the  institution  would  not  be  liable  if 
the  accoimt  has  insufficient  funds  leoally  available  for  use,  if  the 
transfer  would  exceed  an  established  credit  limit,  or  where  the 
electronic  terminal  at  which  the  transfei"  was  initiated  was  func- 
tioning solely  as  a  macliine  dispensing  cash  with  respect  to  that 
ti'ansf  er ; 

(2)  The  institution's  failure  to  make,  in  accordance  with  the 
terms  and  conditions  of  an  account,  an  electronic  fund  transfer 
because  of  insufficient  funds,  when  the  institution  failed  to  credit 
a  deposit  of  funds  to  the  account  which  would  have  provided 
sufficient  funds  to  make  the  transfer ;  or 

(3)  The  institution's  failure  to  stop  payment  on  a  preauthorized 
transfer  from  an  account  when  instructed  to  do  so  in  accordance 
with  tlie  terms  and  conditions  of  the  account. 

Subsection  (b)  provides  that  the  institution  has  no  liability  under 
subsections  (a)  (1)  and  (2)  if  it  can  show  by  a  preponderance  of  tiie 
evidence  that  its  action  or  failure  to  act  resulting  from  (i)  a  teclmical 
malfunction  caused  by  circmnstances  beyond  its  control,  that  it  exer- 
cised reasonable  care  to  j)revent  the  occurrence,  and  that  it  exercised 
sucli  diligence  as  the  circumstances  required;  or  (ii)  a  technical  mal- 
function of  which  the  claimant  knew  or  had  reason  to  know  when  the 
claimant  attempted  to  initiate  the  electronic  fund  transfer  or,  in  the 
case  of  a  preauthorized  transfer,  when  the  transfer  should  luive 
occurred. 

Subsection  (c)  provides  that  in  the  event  a  system  malfunction  pre- 
vents the  execution  of  an  electronic  fimd  transfer  initiated  by  an  indi- 
vidual to  another  person,  and  such  other  person  has  agreed  to  accept 
the  payment  by  such  means,  the  individual's  obligation  to  the  other 
person  shall  be  suspended  until  the  malfunction  is  corrected  and  the 


28 

electronic  fund  transfer  may  be  completed,  unless  such  other  person 
has  subsequently  demanded  by  written  request  payment  by  means 
other  than  an  electronic  fund  transfer. 

SECTION    911 — FALSE   OR   MISLEADING   AD\'ERTISIXG 

This  section  provides  that  no  seller  or  institution  may  disseminate 
or  cause  to  be  disseminated,  any  false  or  deceptive  advertisement 
which  may  induce  any  individual  to  engage  in  an  electronic  fund 
transfer. 

SECTION    012 COMPULSORY   USE   PROHIBITED 

This  section  provides  that  no  person  may  condition  an  extension  of 
cdiisumer  credit  to  an  individual  on  the  individual's  repayment  by 
means  of  preauthorized  electronic  fund  transfers.  It  also  prohibits  re- 
quiring an  individual  to  establish  any  account  (whether  a  new 
account  or  an  existing  account)  for  receipt  of  electronic  fund  trans- 
fers as  a  condition  of  obtaining  a  job  or  receiving  a  Government 
benefit;  or  requiring  an  individual  to  make  payment  for  goods  or 
services  by  electronic  fund  transfers. 

SECTION    913 WAI\^R   OF   RIGHTS 

This  section  provides  that  it  is  prohibited  for  any  writing  or  other 
ai.'ieement  between  an  individual  and  any  other  person  to  contain  any 
provision  which  constitutes  a  waiver  of  any  right  conferred  or  cause 
of  action  created  (except  as  a  compromise  or  settlement  of  a  dispute 
between  the  parties)  by  this  title. 

However,  this  section  does  not  prohibit  any  writing  or  other  agree- 
ment which  grants  to  an  individual  a  more  extensive  right  or  greater 
protection  than  this  title  provides. 

SECTION    9 1 4 CONFIDENTIALITY 

Tills  section  provides  that  the  following  are  the  onh'  conditions 
under  which  an  institution  may  disclose  information  regarding  any 
electronic  f mid  transfer  with  respect  to  a  consumer  account : 

( 1 )  To  the  account  holder ; 

(2)  To  any  other  person  who  is  a  party  to  the  transfer  or  is 
necessary  to  carry  out  the  transfer,  but  only  to  the  extent  the 
information  disclosed  is  necessary  to  carry  out  or  correct  the 
transfer ; 

(3)  To  communicate  the  terms  and  history  of  a  credit  transac- 
tion as  defined  in  section  103(e)  of  the  Trutli  in  Lending  Act 
involving  the  account  holder  to  a  consumer  reporting  agency  as 
defined  in  section  603(f)  of  the  Consumer  Credit  Protection  Act 
or  to  any  other  person  meeting  the  requirements  of  section  604(3) 
of  the  Consumer  Credit  Protection  Act; 

(4)  To  a  person,  who  in  the  course  of  official  duties,  is  author- 
ized by  law  to  have  access  to  the  institution's  records; 

( 5 )  Pursuant  to  a  court  order ;  or 

(6)  Pursuant  to  tlio  express  written  authorization  of  the 
account  lioldor  for  a  particular  purpose. 
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SECTIOX    915 — ISSUANCE   OF   CARDS   OR  OTHER   MEANS    OF   ACCESS 

Subsection  (a)  of  this  section  provides  that:  no  person  may  issue 
to  an  individual  any  card  or  other  means  of  access  to  such  indiA'idual's 
consumer  account,  without  further  action  by  such  individual  in  ac- 
cordance with  subsection  (b),  which  may  be  used  for  the  purpose  of 
initiating  an  electronic  fund  transfer,  unless  such  issuance  is — 

(1)  In  response  to  a  written  request  or  application  therefor ;  or 

(2)  As  a  renewal  of,  or  in  substitution  for,  an  accepted  card 
or  other  means  of  access,  whether  issued  by  the  initial  issuer  or  a 
successor. 

Subsection  (b)  provides  that  a  financial  institution  may  dis- 
tribute to  an  individual  on  an  unsolicited  basis  a  card  or  other 
means  of  access  for  use  in  initiating  an  electronic  fund  transfer 
from  such  individual's  consumer  account,  if — 

(1)  Such  card  or  other  means  of  access  is  not  validated; 

(2)  Such  distribution  is  accompanied  by  a  complete  disclosure, 
in  accordance  with  section  904,  of  the  individual's  rights,  duties 
and  liabilities  which  apply  if  such  card,  or  other  means  of  access 
is  validated ; 

(3)  Such  distribution  is  accompanied  by  a  clear  explanation, 
in  accordance  with  regulations  of  the  Board,  that  such  card  or 
other  means  of  access  is  not  validated  and  how  the  individual  may 
dispose  of  same  if  validation  is  not  desired ;  and 

(3)   Such  card,  or  other  means  of  access  is  validated  only  in 

response  to  a  written  request  or  application  from  the  individual, 

by  mail  or  by  personal  visit  of  the  individual  to  the  institution. 

Subsection  (c)  provides  that  for  the  purpose  of  subsection  (b),  a 

card  or  other  means  of  access  is  validated  when  it  may  be  used  to 

initiate  an  electronic  fund  transfer. 

SECTION    916 — DISCRIMINATORY   PRICING   PROHIBITED 

This  section  provides  that  it  is  prohibited  for  a  seller  to  charge  more 
for  consumer  goods,  services,  or  property  paid  for  by  check  than  the 
seller  would  charge  if  paid  for  through  an  electronic  fund  transfer 
transaction. 

SECTION    917 CIVIL   LIABILITY 

Subsection  (a)  provides  that  except  as  otherwise  pro\aded  in  this 
section,  any  person  who  fails  to  comply  with  any  provision  of  this 
title  with  respect  to  any  individual  is  liable  to  such  individual  in  an 
amount  equal  to  the  sum  of — 

(1)  Any  actual  damage  sustained  by  such  individual  as  a  re- 
sult of  such  failure ; 

(2)  (A)  In  the  case  of  an  individual  action,  under  this  subpara- 
graph, an  amount  not  less  than  $100  nor  greater  than  $1,000;  or 
(B)  in  the  case  of  a  class  action,  such  amount  as  the  court  may 
allow,  except  that  (i)  as  to  each  member  of  the  class  no  minimum 
recovery  shall  be  applicable,  and  (ii)  the  total  recover^^  under  this 
subparagraph  in  such  action  shall  not  be  more  than  the  lesser  of 
$500,000  or  1  per  centum  of  the  net  worth  of  the  person;  and 
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(3)  In  the  case  of  any  successful  action  to  enforce  the  forego- 
ing liability,  the  costs  of  the  action,  together  with  a  reasonable 
attorney's  fee  as  deterniined  by  the  court. 

Subsection  (b)  provides  that  in  determining  the  amount  of  award 
in  any  class  action  under  subsection  (a)  (2)  (B),  the  court  shall  con- 
sider, among  other  relevant  factors,  the  amount  of  any  actual  dam- 
ages awarded,  the  frequency  and  persistence  of  failures  of  compliance 
by  the  person,  its  resources,  the  nmnber  of  individuals  adversely 
atfected,  and  that  extent  to  which  its  failure  of  compliance  was 
intentional. 

Subsection  (c)  provides  that  except  with  respect  to  sections  909  and 
910,  a  person  may  not  be  held  liable  in  any  action  brought  under  this 
section  for  a  violation  of  this  title  if  the  person  shows  by  a  prepon- 
derance of  evidence  that  the  violation  was  not  intentional  and  resulted 
from  a  bona  fide  error  notwithstanding  the  maintenance  of  procedures 
reasonably  adapted  to  avoid  any  such  error. 

Subsection  (d)  provides  that  no  action  under  this  section  may  be 
brougiit  in  any  United  States  district  court  or  in  any  other  court  of 
competent  jurisdiction  later  than  one  year  after  the  date  of  the  occur- 
rence of  the  violation. 

Subsection  (e)  provides  that  any  action  under  this  section  may  be 
brought  in  any  U.S.  district  court  without  regard  to  the  amount  in 
controversy  or  in  any  other  court  of  competent  jurisdiction. 

Subsection  (f)  provides  that  any  person  who  fails  to  comply  with 
any  requirement  imposed  imder  section  911  with  respect  to  any  indi- 
vidual who  suffers  actual  damages  from  the  violation  is  liable  to  such 
individual  as  provided  in  this  section. 

Subsection  (g)  provides  that  no  provision  of  this  section  or  section 
918  imposing  any  liability  shall  apply  to  any  act  done  or  omitted  in 
good  faith  in  conformity  with  any  regulation  or  official  interpretation 
by  the  Board,  or  any  failure  to  make  disclosure  in  proper  form  if  a 
financial  institution  utilized  an  appropriate  model  form  or  clause  is- 
sued by  the  Board,  notwithstanding  that  after  such  act  or  omission 
has  occurred,  such  regulation  or  interpretation  is  amended,  rescinded, 
or  determined  by  judicial  or  other  competent  authority  to  be  invalid 
for  any  reason. 

SECTION    918 — CRIMINAL   LLVBILITY 

This  section  provides  that  M-hoever  willfully  and  laiowingly  and 
with  intent  to  defraud  gives  false  or  inaccurate  information  or  fails 
to  provide  information  which  is  required  to  be  disclosed  by  this  title 
or  ot]iei"wise  fails  to  comply  with  any  provision  of  tliis  title  shall  be 
fined  not  more  than  $5,000  or  imprisoned  not  more  than  1  year,  or 
both. 

SECTION    919 — ADMINISTRATI^'E   ENFORCEMENT 

Subsection  (a)  provides  that  the  appropriate  financial  regulatory 
agencies  are  given  the  authority  to  enforce  the  requirements  of  this 
title: 

National  banks  by  the  Comptroller. 

Member  banlvs  of  the  Federal  Reserve  System   (other  than 
national  banks)  by  the  Federal  Reserve  Board. 

FDIC   insured  banks  who  are  not  members  of  the  Federal 
Reserve  System  by  the  Federal  Deposit  Insurance  Corporation. 
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Federal  savings  and  loans  by  the  Federal  Home  Loan  Bank 
Board;  and 

Credit  unions  insured  under  The  Federal  Credit  Union  Act 
by  the  National  Credit  Union  Administration. 

Subsection  (b)  provides  that  for  the  purpose  of  the  exercise  by 
any  agency  referred  to  in  subsection  (a)  of  its  powers  imder  any  act 
referred  to  in  that  subsection,  a  violation  of  any  requirement  imposed 
under  tliis  title  shall  be  deemed  to  be  a  violation  of  a  requirement 
imposed  under  tliat  Act.  In  addition  to  its  powers  under  any  provision 
of  law  specifically  refeiTed  to  in  subsection  (a),  each  of  the  agencies 
referred  to  in  that  subsection  may  exercise,  for  the  purpose  of  enforc- 
ing compliance  with  any  requirement  imposed  under  this  title,  any 
other  authority  conferred  on  it  by  law. 

Subsection  (c)  provides  that  except  to  the  extent  that  enforcement 
of  the  requirements  imposed  under  this  title  is  specifically  committed 
to  some  Government  agency  under  subsection  (a),  the  Federal  Trade 
Commission  shall  enforce  such  requirements.  For  the  purpose  of  the 
exercise  by  the  Federal  Trade  Connnission  of  its  functions  and  powers 
under  the  Federal  Trade  Commission  Act,  a  violation  of  any  require- 
ment imposed  under  tliis  title  shall  be  deemed  an  unfair  or  deceptive 
act  or  practice  in  or  affecting  commerce  under  that  act.  All  of  the 
fmictions  and  powers  of  the  Federal  Trade  Cormnission  under  the 
Federal  Trade  Commission  Act  are  available  to  the  Commission  to 
enforce  compliance  by  any  person  with  the  requirements  imposed 
under  tliis  title,  irrespective  of  whether  that  person  is  engaged  in 
commerce  or  meets  any  other  jurisdictional  tests  in  the  Federal  Trade 
Commission  Act. 

SECTION    920 — ^RELATION   TO    STATE   LAWS 

This  section  provides  that  this  title  does  not  annul,  alter,  or  affect, 
or  exempt  any  person  subject  to  the  provisions  of  this  title  from 
complying  with  the  laws  of  any  State  with  respect  to  electronic  fund 
transfers,  except  to  the  extent  that  those  laws  are  inconsistent  with 
any  provision  of  this  title,  and  then  only  to  the  extent  of  the 
inconsistency. 

SECTION    921 — EXEMPTION    FOR   STATE   REGULATION 

This  section  provides  that  the  Board  shall,  by  regulation,  exempt 
from  the  requirements  of  this  title  any  class  of  practices  involving 
electronic  fund  transfers  within  any  State  if  the  Board  determines 
that  under  the  law  of  that  State  that  class  of  practices  is  siibject  to 
requirements  substantially  similar  to  those  imposed  by  this  title,  and 
that  there  is  adequate  provision  for  enforcement. 

SECTION    92  2 — REPORTS    TO    CONGRESS 

This  section  provides  that  the  Board  and  Attorney  General  shall 
submit  annual  reports  to  tJie  Congress  on  the  administration  of  their 
functions  imder  this  title  including  among  other  things  a  summarj^  of 
the  enforcement  actions  taken  by  the  Board  under  section  919  Adinin- 
istrative  enforcement.  These  reports  are  to  be  filed  for  the  first  time 
within  one  year  after  this  title's  effective  date. 
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SECTION    9  23 — REGULATIONS 

This  section  pro"\ddes  that  the  Board  shall  prescribe  remilations  as 
may  be  necessarj'  or  appropriate  to  cany  out  the  provisions  of  this 
title. 

SECTION    924 — ^EFFECTIVE    DATE 

This  section  provides  that  sections  909  and  915  sliall  take  effect 
immediately  after  enactment.  All  other  sections  shall  take  effect  1 
year  after  enactment. 

Changess  IN  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

Consumer  Credit  Protection  Act 


TITLE  IX— ELECTRONIC  FUND  TRANSFERS 

Sec. 

901.  Short  title. 

902.  Congressioyial  findings  and  legislative  purpose. 

903.  Definitions  and  rules  of  construction. 
90If.  Disclosures  required. 

905.  Transactioti  confirmations. 

906.  Periodic  statements. 

907.  Preauthorized  transfers. 

908.  Correction  of  errors. 

909.  LiaWity  for  unauthorized  transfers. 

910.  Liahility  for  system  malfunction. 

911.  False  or  misleading  advertising. 

912.  Compulsory  use  prohibited. 

913.  Waiver  prohibited. 

914.  Confidentiality. 

915.  Issuance  of  cards  or  other  means  of  access. 

916.  Discriminatory  pricing  prohibited. 
911.  Civil  liability. 

918.  Criminal  liability. 

919.  Administrative  enforcement. 

920.  Relation  to  State  laws. 

921.  Exemption  for  State  regulation. 

922.  Reports  to  Congress  by  the  Board  and  Attorney  General. 

923.  Regulations. 

924.  Effective  date. 

§  901,  Short  title 

This  title  may  he  cited  as  the  '"'' Electronic  Fund  Transfer  Act.'"' 
§  902.  Congressional  findings  and  legislative  purpose 

(a)  The  Congress  finds  aiid  declares  that : 

(1)  The  use  of  electronic  and  computer  systems  to  transfer 
fu/nds  offers  many  opportunities  to  provide  credit.,  debits  and 
payment  services  more  conveniently  and  efficiently .,  thereby  bene- 
fiting all  participants  in  the  Nations  payments  sy stein. 

{2)  Many  aspects  of  electronic  fund  transfers  are  undergoing 
evolutionary  cJianges  and^  thus.,  projections  about  future  events 


33 

necessarily  invoVoe  a  degree  of  speculation.  Consequently^  the  ap- 
propriate appi^oach  to  these  neio  financial  service  concepts  is,  in 
general,  to  permit  their  further  development  in  a  free  inarket 
environment  ami,  to  the  extent  possible,  in  a  mantier  consistent 
with  the  nature  and  purpose  of  existing  law  and  regulation  gov- 
erning financial  services. 

{3)  Existing  laio  and  regulations  in  the  consumer  protection 
area  are  incomplete  or  are  not  applicable  to  some  aspects  of  the 
new  financial  service  concepts. 

(b)  The  j)urposes  of  this  title  are  to  provide  a  basic  framework  es- 
tablishing the  rights,  liabilities,  and  responsibilities  of  all  partici- 
pants in  electronic  fund  transfer  and  to  guarantee  consumers  and  other 
customers  of  the  system  a  nmnber  of  basic  rights  in  an  electronic  fund 
transfer  en vironment. 

§903.  Definitions  and  rules  of  construction 

(a)  The  definitions  and  rules  of  construction  set  forth  in  this  sec- 
tion shall  apply  for  the  purposes  of  this  title. 

{b)  The  term  ''■Board''''  refers  to  the  Board  of  Governors  of  the  Fed- 
eral Reserve  System. 

(c)  In  determining  any  time  limit  under  this  ttile  which  is  appli- 
cable to  any  institution  or  customer  tliereof,  the  tei^n  '"'■business  day''"' 
mea'ns  any  day  on  which  the  offices  of  that  institution  are  open  to  the 
public  for  the  transaction  of  substantially  all  functions. 

{d)  The  terms  '■''card''''  and  ''''other  mearts  of  access^\  Tnean  a  card, 
code,  or  other  means  of  access  to  a  consumer  account  for  the  purpose  of 
enabling  the  account  holder  or  a  person  acting  with  such  holder^  au- 
thoHzation  to  initiate  electronic  fund  transfers  Pransf erring  money  or 
credit  to  or  from  the  account. 

(e)  Tlie  term  ''''consumer  accounV  means  a  demand  deposit,  savings 
deposit,  or  asset  account  {other  than  a  trust  account  or  a  credit  bal- 
ance in  an  open  end  credit  plan  as  defined  in  section  103  {i)  of  this  Act) 
established  primarily  for  personal,  family,  or  household  purposes, 
and  the  term  '"'■accounf''  refers  to  a  consumer  account  unless  the  con- 
text otherwise  indicates. 

(/)  The  term  ''''electronic  fund  transfer''''  means  any  transfer  of 
funds,  other  than  by  check,  draft,  or  similar  paper  instrument,  which  is 
initiated  through  an  electronic  terminal,  telephonic  instrument,  or 
computer  or  magnetic  tape  so  as  to  order,  instruct,  or  authorize  a  finan- 
cial institution  to  debit  or  credit  a  consmner  account.  Such  term  in- 
cludes, but  is  not  limited  to,  point-of-sale  transfers,  automated  teller 
machine  t7'a?isacfions,  direct  deposits  of  fmids,  and  transfers  initiated 
by  telephone.  Such  term  does  not  include  {!)  any  check  guarantee  or 
authorization  service  which  does  not  directly  result  in  a  debit  or  credit 
to  a  consumer  account;  (2)  any  transfer  of  funds,  other  than  those 
processed  by  automated  clearinghouse,  made  by  a  finanxiial  institu- 
tion on  behalf  of  an  account  holder  by  means  of  a  service  that  transfers 
funds  held  at  either  Federal  Reserve  banks  or  other  depository  institu- 
tions and  lohich  is  not  designed  primarily  to  transfer  funds  on  behalf 
of  an  account  holder;  (3)  any  transaction  the  primary  purpose  of 
which  is  the  purchase  or  sale  of  securities  or  comTnodities  through  a 
broker-dealer  registered  loith  or  regulated  by  the  Securities  and  Ex- 
change Commission,  as  determined  under  regulations  of  the  Board; 
{If)  transfers  from  savings  accounts  to  demand  deposit  accounts,  for 
the  purpose  of  covering  an  overdaft  or  tnaintaining  an  agreed  upon 
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minrmmn  haJance  in  the  demand  deposit  dccount,'  and  {5)  any  preau- 
thorized  transactions  received  ty  a  financial  institution  in  nonelec- 
tronic form.  Except  for  the  requirements  of  section  905 {c)  and  section 
912  an  electronic  fund  transfer  shall  not  include  a  credit  to  an  account 
initiated  y  the  Department  of  Treasury  pursuant  to  Treasury  Depart- 
ment Circular  1076,  Remsed  {31  CFR  part  209) . 

(ff)  The  term  '"'•  electronic  terminaV  means  an  electronic  device, 
other  than  a  telephone,  through  which  an  iiulividual  initiates  an  elec- 
tronic fund  transfer.  Such  term  includes,  l>ut  is  not  limited  to,  point-of- 
sale  transfers,  automated  teller  machines,  and  cash  dispetising  ma- 
chines. 

(h)  The  term  ^'■financial  institution'''  means  a  State  or  National 
Bank,  a  State  or  Federal  savings  and  loan  association,  a  mutual  sav- 
ings hank,  a  State  or  Federal  credit  union,  or  any  other  person  ivho, 
directly  or  indirectly,  holds  a  consumer  account  belonging  to  an  in- 
dividual; and  the  term  ''''institution-''  refers  to  a  ■fi,nancial  institution. 

(i)  The  term  '■''holder^''  when  used  in  relation  to  a  consumer  account 
means  the  individual  loho  is  recognized  as  the  oimier  of  the  account  hy 
the  financial  institution  where  the  account  is  held.  Where  two  individ- 
uals are  joint  owners  of  the  account,  the  term  refers  to  either  or  hoth 
of  such  individuals  as  the  context  may  indicate  or  as  may  he  deter- 
mined under  regulations  of  the  Board.  Where  there  is  a  separation  of 
legal  and  equitable  oivnership,  tJie  term  refers  to  the  individual  hav- 
ing control  of  the  account,  except  that  any  financial  benefits  shall 
inure  to  the  beneficial  owner. 

(j)  The  term  ^'■individuaV  mean^  a  natural  person. 

(k)  The  term  '''preauthorized  electronic  fund  transfer''''  means  an 
electronic  fund  transfer  authorized  in  advance  to  recur  at  substan- 
tially regular  intervals. 

(Z)  The  term  '■'■State''''  means  any  State,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  Guam,  the  Virgin  Islands,  or  any 
territory/  or  possession  of  the  United  States  or  any  political  subdivi- 
sion of  any  of  the  foregoing. 

(m)  The  term  ''''unauthorized  electronic  fund  transfer''"'  means  an 
electronic  fund  transfer  from  a  consumer  account  initiated  by  a  per- 
son without  authority  to  initiate  such  transfer  aoid  from  which  the 
accoumt  holder  receives  no  benefit.  The  terin  does  not  include  any 
transfer  descrihed  in  section  909 {a) . 

§904.  Disclosures  required 

(a)  The  terms  and  conditions  on  which  any  institution  maintains 
any  conswmer  account  tohich  is  subject  to  electronic  fund  transfers 
shall  be  disclosed  in  writing,  clearly  and  in  read'dy  understandable 
terms,  by  the  institution  to  the  account  holder  at  the  time  a  consumer 
account  becomes  accessible  to  an  electronic  fund  transfer.  Such  disclo- 
sures shall  include,  to  the  extent  applicable : 

{!)  The  rights,  duties,  and  liabilities  of  the  account  holder  and 
of  the  institution  under  this  title. 

(2)  A  description  of  the  electronic  fund  transfers  which  the 
holder  can  initiate  or  authorize  to  be  initiated,  including  any  limi- 
tations on  the  frequency  or  dollar  amount  of  such  transfers,  ex- 
cept that  the  details  of  su^h  limitations  need  not  be  disclosed  if 
their  confidentiality  -Is  necessary  to  maintain  the  security  of  an 
electronic  fund  transfer  system. 
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(3)  Whether  the  account  holder  can  authorize  a  person  other 
than  an  account  holder  to  initiate  any  of  the  transfers  described 
in  paragraph  (^) ,  and  how  and  to  what  extent  such  authority  can 
he  conferred. 

(Jj,)  Any  service  charges  or  other  charges  which  tlie  institution 
may  mahe  in  connection  xoith  the  operation  of  the  account  or  any 
transactions  therein. 

(5)  The  policy  of  the  financial  institution  with  respect  to  rever- 
sal of  transfers.,  including.,  if  applicahle.,  a  specific  notice  that 
transactions  may  not  he  reversed. 
(h)  For  any  consumer  account  to  or  from  which  electronic  fund 
transfers  are  being  made  and  have  been  made  by  use  of  a  card  or  other 
means  of  access  prior  to  the  date  specified  in  section  924{a),  the  dis- 
closures required  under  subsection  (a)  shall  be  made  not  later  than 
the  first  pe7%odic  statement  required  by  section  906  after  such  date. 

(c)  For  any  consumer  account  to  or  from  which  electronic  fund 
transfers  begin  to  be  made  on  or  after  the  date  specified  in  section  92Ji. 
(a),  the  disclosures  required  under  subsection  (a)  shall  be  made  by  an 
institution  to  the  account  holder  upon  approval  of  the  application  and 
prior  to  initiation  of  the  first  electronic  fund  transfer  to  such  consumer 
account. 

(d)  A  financial  institution  shall  notify  an  account  holder  in  writing 
at  least  thirty-one  days  prior  to  the  beginning  of  the  periodic  state- 
ment cycle  in  which  any  change  in  any  term  or  condition  of  the  account 
required  to  be  disclosed  under  subsection  (a)  becomes  effective  if  such 
change  would  result  in  greater  cost  or  liability  for  such  holder  or  de- 
creased access  to  the  account.  Subject  to  any  restrictions  which  may 
be  iinposed  by  regulation  by  the  Boards  a  financial  histitution  may 
implement  a  change  in  the  terms  or  conditions  of  an  account  without 
prior  notice  when  such  change  is  immediately  necessai'nj  to  maintain 
or  restore  the  security  of  an  electronic  fu/nd  transfer  system  or  a  con- 
sumer account. 

(e)  The  Board  shall  issue  model  forms  and  clauses  within  one  year 
of  enactment  for  optional  use  by  financial  institutions  to  facilitate 
compliance  xoith  the  disclosure  requirements  of  this  section  and  to  aid 
accoimi  holders  in  understanding  the  nghts  and  responsibilities  of 
participants  in  electronic  fund  transfers  by  utilizing  readily  under- 
standable language.  Such  model  forms  and  clauses  shall  be  adopted 
after  notice  duly  given  in  the  Federal  Register  and  opportunity  for 
public  com/ment  in  accordance  with  section  553  of  title  5,  United  States 
Code.  The  Board  shall  take  account  of  variations  in  the  services  and 
charges  under  different  electronic  fund  transfer  systems  and.,  as  ap- 
propriate., shall  issue  alternative  model  forms  and  clauses  for  disclo- 
sure of  these  differing  account  terms. 

§905.  Transaction  confirmations 

(a)  Except  as  provided  in  subsection  (d),  whenever  an  electronic 
fund  transfer  except  a  preauthorized  transfer  takes  place  with  respect 
to  any  account.,  a  confirmation  containing  the  follotoing  information  in 
loriting  shall  be  made  available  by  the  institution  directly  or  indirectly 
to  the  account  holder : 

{1 )  The  date  and  amount  of  such  transaction. 
(2)  The  account  identification  of  the  account  with  respect  to 
which  the  transaction  occurred. 
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(S)  Whether  the  transaction  involved — 
(^4 )  payment  for  goods  and/ or  services^ 
(B)  a  deposit  of  funds,  or 
(O)  a  withdrawal  of  funds. 
{J{,)  If  a  third  party  such  as  a  seller  of  goods  or  services  is  in- 
volved in  the  transaction,  the  name  of  such  third  party  and  the 
city  and  State  or  foreign  country  in  lohich  the  sale  or  other  trans- 
action related  to  the  electronic  fund  transfer  took  place, 
(h)   The  information  required  uiuler  subsection  (a)  shall  he  made 
available  at  the  time  and  place  of  any  transaction  to  lohich  the  elec- 
tronic fund  transfer  relates  if  that  transaction  takes  place  on  the 
premises  of  the  institution  in  which  the  account  is  held  or  at  an  elec- 
tronic terminal  off  the  premises  of  the  institution.  This  requirement 
shall  not  he  deemed  to  require  that  an  electronic  terminal  he  designed 
so  that  it  ceases  to  operate  if  confirmation  is  temporarily  unavailahle 
from  the  terminal  provided  the  account  holder  is  made  aware  that 
no  confirmation  can  he  given  at  the  time  such  account  holder  attempts 
to  initiate  a  transaction  and  then  such  holder  has  the  option  whether 
to  proceed  with  the  transaction. 

(c)  For  a  consumer  account  which  is  scheduled  to  he  dehited  or 
credited  hy  a  preauthorized  electronic  fund  transfer,  the  account 
holder  shall  promptly  he  given,  directly  or  indirectly,  hy  the  institu- 
tion, confirmation  of  the  transfer  hy  either  positive  notice  lohen  the 
debit  or  credit  is  made  as  schedided,  or  negative  notice  when  the  debit 
or  credit  is  not  made  as  scheduled,  in  accordance  with  regulations  of 
the  Board.  The  type  of  notice  elected  hy  the  institution  shall  he  dis- 
closed to  the  account  holder  in  accordance  with  section  90Ji.  The  insti- 
tution shall  not  be  required  to  give  such  notice  if  the  party  initiating 
a  preauthorized  credit  to  the  account  holder''s  account  provides  a  state- 
ment of  the  transfer  to  the  account  holder  on  or  about  the  date  the 
transfer  takes  place. 

(d)  If  an  electronic  fund  transfer  is  initiated  at  a  place  other  than 
an  electronic  terminal  and  not  on  the  premises  of  the  institution  and 
is  not  preauthorized,  an  institution  shall  furnish  a  transaction  num- 
ber to  the  account  holder  {or  person  acting  with  such  holder^s  author- 
ity) at  the  time  the  transfer  is  initiated.  The  institution  shall,  directly 
or  indirectly,  promptly  confirm  the  transfer  hy  furnishing  the  ac- 
count holder  with  positive  notice  when  the  transfer  is  made  or  nega- 
tive notice  when  the  transfer  is  not  made.  The  type  of  notice  elected 
by  the  institution  shall  he  disclosed  to  the  acount  holder  in  accordance 
with  section  QOlf.. 

(e)  Whenever  an  electronic  fund  transfer  transaction  requires  an 
account  holder  to  begin  using  credit  funds  to  enable  the  transaction 
to  he  completed,  the  account  holder  shall  he  notified,  directly  or  indi- 
rectly, by  the  institution  of  the  amount  of  credit  funds  transferred 
into  the  account  to  complete  the  transaction  if  the  use  of  credit  funds 
is  the  first  such  use  in  the  billing  period  in  which  it  occurs,  and  no 
such  funds  were  in  use  at  the  commencement  of  that  period.  Any  notice 
required  under  this  subsection  shall,  within  five  days  after  the  transac- 
tion to  which  it  relates,  he  delivered  in  person,  dispatclied  hy  mail,  or 
dispatched  by  such  other  means  as  the  Board  may  hy  regulation 
approve. 


37 

(/)  Any  transaction  con:fiTinaMon  furmshed  pursuant  to  this  sec- 
tion and  any  periodic  or  other  statement  furnished  pursuant  to  sec- 
tion 906  shall  constitute  prima  facie  evidence  of  the  transactions 
therein  set  forth. 

§  906.  Periodic  statements 

{a)  An  institution  shall  furnish  to  each  account  holder  a  periodic 
statement  for  each  account  which  is  accessible  hy  electronic  fund 
transfer  at  Ica^t  once  a  month  for  each  month  in  which  an  electronic 
fund  transfer  affecting  the  account  has  occurred^  or  at  least  once  in 
each  calendar  quarter^  whichever  is  more  frequent.  Such  periodic 
statement  shall  include: 

(1)  The  nanne  and  address  of  the  institution. 

(2)  The  date,  amount.,  and  identification  of  the  account  into 
or  out  of  tohich  funds  were  transferred  for  each  electronic  fund 
transfer  occui^ring  during  the  period  covered  by  the  statement. 

(5)  An  identification  of  each  transaction  indicating  whether 
the  transaction  involved — 

{A)  payment  for  goods  and/ or  services, 

(B)  a  deposit  of  funds, 

(O)  a  withdrawal  of  funds, 

(D)  an  extension  of  credit,  or 

{E)  the  repayment  of  an  extension  of  credit. 
(4)  In  the  case  of  any  transaction  in  which  an  electronic  fund 
transfer  is  used  to  purchase  goods,  property,  or  services,  or  to 
repay  an  extension  of  oTclit.  the  name  of  the  seller  or  creditor 
in  each  such  transaction  and  the  city  and  State  or  foreign  country 
in  which  such  transaction  occurred. 

{5)  The  balance  as  of  the  close  of  the  period  covered  by  the 
statement  for  each  account  of  the  holder  that  can  be  accessed  by 
an  electronic  fund  transfer. 

(6)  Any  service  charge  or  other  charges  to  the  account  holder 
occurring  during  the  period  covered  by  the  statem-ent. 

(b)  A  periodic  statement  required  by  this  section  shall,  not  later 
tJian  the  fifteenth  day  folloioing  the  close  of  tlie  period  to  which  it 
relates,  be  delivered  to  the  account  holder  in  person,  dispatched  by 
mail,  made  available  to  the  account  holder  p^irsuant  to  such  holder's 
instructions  to  the  i7istitution,  or  dispatched  by  such  means  as  the 
Board  may  by  regulation  approve. 

{c)  In  the  case  of  a  consumer  passbook  account  which  mxiy  be 
accessed  by  electronic  fund  transfers,  a.  financial'  institution  may,  in 
in  lieu  of  complying  with  the  requirements  of  subsections  (a)  and  (b) 
upon  presentation  of  the  passbooh  provide  the  account  holder  in 
writing  with  the  amount  and  dates  of  each  s^ich  transfer  invohnng 
the  account  since  the  passbook  was  last  presented. 

%907.  Preauthorized  transfers 

(a)  A)i  institution  may  not  make  a  preauthorized  electronic  fund 
transfer  from  an  account  except  in  accordance  with  a  icritten  author- 
ization of  the  account  holder,  a  copy  of  which  shall  be  provided  to  the 
account  holder  when  made. 

(b)  An  account  holder  may  st/)p  payment  of  a  p7rauthorized  elec- 
tronic fund  transfer  from  the  holders  account  by  notifying  the  insti- 
tidion  in  wnting  unless  State  law  permits  such  notification  to  be 
oral  at  any  time  until  the  institution  makes  payment  to  the  seller. 
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§  908.  Correction  of  errors 

(a)  For  the  purpose  of  this  section.,  an  error  consists  of  any  of  the 
following: 

(1)  An  unauthorized  electronic  fund  transfer. 

(2)  An  incorrect  electronic  fund  transfer  from  or  to  a  consumer 
account. 

(J)  The  omission  from  a  periodic  statement  of  an  electro^iic 
fund  transfer  affecting  a  consumer  account  which  should  have 
been  included. 

(4)  A  comjnitational  error  hy  the  financial  institution. 

(5)  The  receipt  of  an  incorrect  amount  of  money  from  an  auto- 
mated teller  machine. 

(6)  An  institution's  failure  to  comply  with  an  account  holders 
request  for  any  information  or  documentation  required  hy  this 
title  concerning  any  electronic  fund  transfer  in  tlie  account. 

(7)  An  institution'^ s  failure  to  stop  payment  on  a  preauthorized 
transfer  from  an  account  lohen  properly  instructed  to  do  so. 

(8)  The  failure  to  make  an  electronic  fund  transfer  to  <?r  from 
an  account. 

(9)  Any  other  error  described  in  regulations  of  the  Board. 

(b)  Every  institution  at  which  any  account  subject  to  this  title  is 
"maintained  shall  notify  each  account  holder  of  the  identity  of  a  person 
or  office  and  the  address  and  telej>hone  number  at  loMch  the  account 
holder  may.,  in  person.,  by  phone ^  or  in  writing  notify  the  institution  of 
any  error  in  tlie  account.  In  order  for  tlie  institution  to  be  subject  to 
the  duties  and  liabilities  imposed  by  this  title  with  respiect  to  the  correc- 
tion of  errors.,  such  notice  to  the  institution  must  include  the  infoivna- 
tion  required  under  subsection  {c)  and  be  mailed.,  telephoned.,  or  de- 
livered in  person  ivithin  sixty  days  of  tlie  last  day  of  the  time  period 
covered  by  the  peHodic  statement  which  relates  to  the-  alleged  ei^or., 
but  the  failure  of  an  account  holder  to  give  such  notice^  or  to  give  such 
notice  loithin  tluit  period.,  does  not  affect  any  rights  or  remedies  such 
holder  may  otherwise  have.  A^o  notice  or  information  given  orally 
{whether  in  person  or  by  telephone)  to  an  institution  by  any  individual 
shall  create  any  liahility  on  the  part  of  the  institution  umler  this  sec- 
tion., other  than  that  arising  out  of  the  duty  of  the  institution  to  infoi^m 
such  person  of  the  requirement  that  the  notice  or  information  be  con- 
firmed in  writing.,  unless  such  infoi^mation  is  confirmed  in  loriting., 
signed  by  or  on  behalf  of  the  account  holder,  and  mailed  or  otherwise 
delivered  to  the  i'nstitution  ivithin  the  time  required  by  this  subsection. 

(c)  Any  notice  of  an  error  under  this  section  shall  set  forth  or  other- 
wise reasonably  evahle  the  institution  to  identify  the  name  and  account 
identification  of  the  account  holder.,  and  shall  describe  or  identify  the 
error  which  the  account  holder  believes  has  been  made. 

(d)  Except  as  iTi^ovided  in  sub.scctions  (e)  and  (g).  if  the  financial 
institution  determines  that  an  error  did  occur.,  it  shall  promptly.,  but 
in  no  event  more  than  one  business  day  after  such  determination  or 
eleven  business  days  after  notification,  whichever  is  earlier,  correct  the 
error  y  suh'ject  to  section  909,  including  the  crediting  of  interest  where 
applicable. 

(c)  If  a  financial  institution  receives  notice  of  an  ejTor  in  the  manner 
and  ivithin  the  time  period  specified  in  subsection  (b),  it  may.  in  lieu 
of  the  requirements  of  subsection  (d),  pi'ovisionally  credit  the  con- 
sumer account  for  the  amount  alleged  to  be  in  eai^or,  subject  to  section 


39 

WQ^  including  interest  cohere  applicahle,  'pending  the  conclusion  of  its 
investigation.  Such  investigation  shall  he  concluded  not  later  than 
forty-five  days  after  receipt  of  notice  of  tlie  e^^-or.  During  the  pendency 
of  the  investigation.,  the  consumer  shall  have  full  use  of  the  funds  pro- 
visionally credited.  Such  provisional  credit  shall  he  made  ivithin  fen 
hus-iness  days  after  receiving  such  notice  if  the  error  involves  a  trans- 
action hetiveen  only  the  institution  and  the  account  holder^  and  within 
twenty  husiness  days  if  the  error  involves  a  transaction  including  a 
third  party.,  such  as  «  seller  of  goods. 

(/)  //,  a^  a  result  of  an  ei^^or  on  the  part  of  the  institution^  amy  elec- 
tronic fund  transfers  or  payment  of  checks  or  other  instruments  or 
orders  are  refused,  the  institution  shall  notify  each  payee  that  such  icas 
the  ca^e.,  and  shall  pay  or  reimhurse  any  charges  incurred  hy  the  ac- 
count holder  as  a  result  of  such  error  or  nonpayment. 

(g)  If  the  fitmncial  institution  asserts,  after  its  investigation  pur- 
suant to  this  section,  that  an  error  did  not  occur,  it  shall  deliver  or  mail 
to  the  account  holder  an  explanation  of  its  findings  loithin  three  husi- 
ness days  after  the  conclusion  of  its  investigation,  and  upon  request  of 
the  holder,  deliver  or  mail  to  the  holder  reproductions  of  relevant  doc- 
uments lohich  the  financial  institution  relied  on  to  conclude  that  such 
error  did  not  occur. 

(h)  If  in  any  action  under  section  917  the  court  finds  that  a  fnancial 
institution  imllfully  asserted  that  a.  consumer  account  teas  not  in  error, 
knowing  that  the  evidence  availahle  to  the  institution  at  the  time  of  its 
investigation  with  respect  to  such  error  was  clear  and  convincing.,  and 
that  the  only  conclusion  that  could  reasonably  he  drawn  from  such  evi- 
dence was  that  the  account  was  in  error,  then  the  holder  shall  he  en- 
titled to  trehle  dam-ages  determined  under  section  917(a)  (1). 

§909.  Liability  for  unauthorized  transfers 

(a)  An  institution  is  not  liahle  to  an  account  holder  for  a  loss  to  the 
account  if — 

{1)  the  loss  is  hy  means  of  an  electronic  fund  transfer  that  is 
the  result  of  fraud  in  which  the  account  holder  has  participated. 
(£)  an  account  holder  provides  the  means  of  access  to  such 
holder^s  account  to  a  third  party.,  or  writes  or  other^oise  discloses 
the  identifying  access  code  or  number  on  the  card  or  other  means  of 
access,  and  the  loss  to  the  account  results  frotn  an  electronic  fund 
transfer  initiated,  directly  or  indirectly,  hy  the  third,  party  he  fore 
the  account  Iwlder  notifes  the  institution  that  such  third  party 
no  longer  is  to  have  access  to  the  account  and  authorizes  the  insti- 
tution to  take  the  necessary  steps  to  eliminate  the  access,  or 

(3)  an  account  Iwlder  has  failed  to  notify  the  institution  within 
a  reasoiud)le  time  after  the  account  holder  knows  of  the  loss  or 
theft  of  a  card  or  other  means  of  aecess:  Provided,  however.  That 
tmless  paragraph  (1)  or  (2)  applies,  the  institution  shall  he  liahle 
to  the  account  holder  for  loss  in  excess  of  $50  that  c&idd  not  hare 
heen  avoided  had  the  account  holder  metde  timely  report  of  the 
loss  or  theft, 
(h)  Except  as  provided  hy  suhsection  (a),  an  institution  shall  he 
Tiahle  to  an  account  holder  for  any  losses  to  such  holder'^s  account  re- 
sulting from  an  unauthorized  electronic  fund  t7vnsfer  of  funds  from 
the  account  if — 
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(1)  the  means  of  access  for  such  transfer  icas  not  a  card  or  othei^ 
means  of  access  issued  in  accordance  with  sections  OOJf,  and  915  and 
accepted  hy  tlie  account  holder; 

(2)  such  transfer  of  funds  occurs  after  the  institution  has  been 
notified  of  the  loss  or  tJieft  of  a  card  or  other  means  of  access; 

{3)  the  institution  lias  not  pro^'ided  a  method  whereby  the  user 
of  the  card  or  other  means  of  access  can  he  identified  as  the  person 
who  is  authorized  to  access  the  account  hy  electronic  fund  transfer; 

(^)  the  institution  has  not  furnished  the  account  holder  icith 
written  notice  of  the  account  holder's  potential  liability  fm^  losses 
in  a  form  which  sets  forth  the  pertinent  conditions  clearly  arul  in 
readily  understaiulahle  language  so  that  the  account  liolder  coidd 
reasonably  be  expected  to  have  Twticed  it  and  understood  its  mean- 
ing; or 

{5)  the  institution  lias  not  furnished  the  account  holder  iclfh  a 
telephone  number  of  tlie  institution  which  any  authorized  user  of 
the  card  or  other  means  of  access  may  use  to  notify  such  institution 
in  the  event  of  loss  or  theft  of  the  card  or  other  means  of  access. 

(c)  Except  as  prorlded  in  subsection  (a) ,  pi'ovlding  for  no  liability 
on  the  part  of  tJie  institution^  and  subsection  (6),  providing  for  full 
liability  on  the  part  of  an  institution.,  an  institution  Is  liable  for  all 
losses  to  tlie  holder  of  a  consumer  accou/nt  in  excess  of  $50  resulting 
from  unauthorized  electronic  fund  transfers  with  respect  to  that 
cuccount. 

(d)  For  the  purpose  of  siibsections  (a)  (£)  and  {b){£),  an  in- 
stitution is  notified  if  an  account  holder  or  person  acting  on  behalf  of 
sueh  holder  takes  such  steps  as  niuy  be  reasonably  required  in  the 
ordinary  course  of  business  to  provide  such  institution  with  the  ^per- 
tlnent  information,  whether  or  not  any  particular  officer.,  employee.^  or 
'agent  of  such  institution  does,  in  fact.,  i^eceive  such  information. 

{e)  In  any  action  to  enforce  liability  on  the  part  of  an  Institution  for 
losses  to  any  consumer  account  resulting  from  an  electronic  fund 
transfer,  the  burden  of  proof  shall  be  upon  the  institution  to  shoiv  that 
such  transfer  of  funds  was  authorized  oi\  if  the  transfer  of  funds  icas 
unauthorized.,  then  the  burden  of  proof  shall  be  upon  the  institution  to 
shoic  that  a,  condition  set  forth  in  subsection  (a)  applies,  or  that  a  con- 
dition set  forth  in  subsection  (b)  does  not  apply. 

(/)  Nothing  In  this  section  imposes  liability  upon  an  account  holder 
for  losses  resulting  from  an  unauthonzed  electronic  fund  transfer  in 
excess  of  the  holder  s  liability  for  losses  under  other  applicable  taw  or 
under  any  agreement  with  the  institution. 

(g)  The  liability  of  an  account  holder  for  any  unauthorized  transfer 
from>  such  holders  account  where  an  extension  of  credit  is  or  may  In 
involved  shall  be  detennined  in  accordance  with  section  133  of  the 
Truth  in  Lending  Act. 

§  910.  Liability  for  system  malfunction 

(a)  /Subject  to  the  limitations  In  subsection  (b),  a  fnancial  instltji- 
tlon  shall  be  liable  to  an  aecount  holder  or  any  person  claiming  under 
such  holder  far  all  damages  proximately  caused  by — 

(  /)  the  p'nanrlal  In-ntltut Ion's  failure  to  make  an  electronic  fund 
transfer,  In  accordance  tvitli  the  terms,  and  coiuUtlons  of  an  ac- 
count, in  the  correct  amount  or  in  a  timely  manner  when  properly 
insU'ucted  to  do  so,  except — 
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(A)  where  the  account  has  insuficient  funds  legally  avail- 
able for  use; 

(B)  wliere  such  transfer  would  exceed  an  established  credit 
Himit;  or 

{C)  where  the  transfer  was  initiated  at  an  electronic  ter- 
minal lohich.,  in  connection  with  that  transfer^  was  function- 
ing solely  as  a  machine  dispensing  cash. 
'(2)   the  financial  institution'' s  failure  to  maJt'e^  in  accordance 
loith  the  terms  and  conditions  of  an  account.,  an  electronic  fund 
transfer  due  to  insufficient  funds  xohen  the  financial  institution 
failed  to  credit  a  deposit  of  fuiuls  to  the  account  which  would  liave 
provided  sufficient  funds  to  make  the  transfer;  or 

(r3)  the  financial  institution'' s  failure  to  stop  payment  on  a  pre- 
authorized  transfer  from  an  account  lohen  instructed  to  do  so  in 
accordance  with  the  terms  and  conditions  of  the  account, 
{h)  A  financial  institution  not  be  liable  under  siibsection  (a)  (1)  or 
(2)  if  the  flnancicd  institution  shows  by  a  preponderance  of  the  evi- 
dence that  its  action  or  failure  to  act  resulted  from  a  technical 
malfunction — 

(i)  caused  by  circumstances  beyond  its  control.,  that  it  exercised 
reasonable  care  to  prevent  such  an  occurrence^  and  that  it  exercised 
such  diligence  as  the  circumstances  required;  or 

(2)  of  ivhich  the  claimant  hnew  or  had  reason  to  know  at  the 
time  such  claimant  attem^pted  to  initiate  an  electronic  fund  trans- 
fer or.,  in  the  case  of  a  preauthorized  transfer^  at  the  ti^ne  such 
transfer  shoidd  have  occurred. 
"(c)  In  the  event  a  system  malfunction  prevents  the  execution  of  an 
electronic  fund  transfer  initiated  by  an  individual  to  another  person^ 
and  such  other  person  has  agreed  to  accept  payment  by  such  means., 
the  individuals  obligation  to  the  other  person  shall  be  suspended  until 
the  malfunction  is  corrected,  and  the  electronic  fund  transfer  may  be 
completed.,  unless  such  other  person  has  subsequently  demanded  by 
toritten  request  payment  by  means  otlier  than  an  electronic  fund 
transfer. 

§911.  False  or  misleading  advertising 

iVo  institution  or  seller  may  disseminate^  or  cavse  to  be  disseminated., 
any  false  or  misleading  advertisement  which  may  induce  any  individ- 
ual to  engage  in  an  electronic  fund  transfer. 

^912.  Compulsory  use  prohibited 

No  person  may — 

(i)  condition  the  extension  of  consumer  credit  to  an  individual 
on  such  individuMVs  repaymerit  by  means  of  preauthorized  elec- 
tronic fund  transfers ; 

(2)  require  an  itulividual  to  establish  any  account  for  receipt 
of  electronic  fund  transfers  as  a  condition  of  employment  or 
receipt  of  a  Government  benefit;  or 

(3)  7'equire  an  hidividiial  to  make  payment  for  goods  or  services 
by  electronic  fund  transfers. 

%913.  Waiver  prohibited 

No  loriting  or  otlier  agreement  between  an  individual  and,  any  other 
person  may  contain  any  provision  which  constitutes  a  waiver  of  any 
right  conferred  or  cause  of  action  created  {except  as  a  compromise  or 
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settlement  of  a  dispute  hetween  tlie  parties')  hy  this  title.  Nothing  in 
this  section  prohibits^  hoioever^  any  writing  or  other  agreement  lohich 
grants  to  an  individual  a  more  extensive  right  or  greater  protection 
than  contained  in  this  title. 

%914.  Confidentiality 

An  institution  may  not  disclose  infoivnation  regarding  any  elec- 
tronic fund  transfer  with  respect  to  a  consumer  account  except : 

{!)  to  the  account  holder; 

{2)  to  any  other  person  icho  is  a  party  to  the  transfer  or  is 
necessary  to  effectuate  the  transfer^  hut  only  to  the  extent  that  the 
information  disclosed  is  necessary  to  effectuate  or  correct  the 
transfer; 

{S)  to  communicate  the  terms  and  history  of  a  credit  transaction 
as  defined  in  section  103 {e)  of  the  Ti^th  in  Lending  Act  involving 
the  account  holder  to  a  consumer  reporting  agency  as  defined  in 
section  603 {f)  of  the  Consumer  Credit  Protection  Act  oi^  to  any 
other  person  meeting  the  requirements  of  section  60Ii.{3)  of  the 
Consumer  Credit  Protection  Act; 

{Jf.)  to  a  person  authorized  hy  law  to  have  access  to  the  records 
of  the  financial  institution  in  the  course  of  such  person's  official 
duties; 

{5)  pursuamt  to  a  court  order;  or 

(6)  pursuant  to  the  express  written  authorisation  of  the  account 
holder  for  a  particular  purpose. 

§915.  Issuance  of  cards  or  other  means  of  access 

(a)  iVo  person  may  issue  to  an  individual  any  card  or  other  means 
of  access  to  such  irdividuaVs  consumer  account^  without  further  a/ction 
hy  such  individual  in  accordance  with  subsection  (h),  which  may  he 
used,  for  the  purpose  of  initiating  an  electronic  fund  transfer.,  unless 
such  issuance  is — 

{!)  in  response  to  a  request  or  application  therefor;  or 
{2)  as  a  renewal  of.,  or  in  suhstitution  for.,  an  accepted  card.,  code, 
or  other  means  of  access.,  whether  issued  hy  the  initial  issuer  or  a 
successor, 
(h)  A  fnemcial  institution  mm/  distribute  to  an  individual  on  an 
unsolicited  hasis  a  card.,  code,  or  other  means  of  access  for  use  in  initi- 
ating an  electronic  fund  transfer  from  such  individuaVs  consumer 
account.,  if — 

(/)  such  card^  code.,  or  other  means  of  access  is  not  validated; 

{2)  such  distrihution  is  accompanied  hy  a  complete  disclosure, 

in  accordance  with  section  90 If.,  of  the  individuaVs  Hghts.,  duties, 

and  liahilities  lohich  apply  if  such  card,  code,  or  other  means  of 

access  is  validated; 

(3)  such  distribution  is  accompanied  hy  a  clear  explanation,  in 
accordance  icith  regidations  of  the  Board,  that  such  card,  code,  or 
other  means  of  access^  is  not  validated  and  how  the  individual  may 
dispose  of  same  if  validation  is  not  desired;  and 

(4)  such  card,  code,  or  other  means  of  access  is  validated  only 
in  response  to  a  request  or  application  from  the  individual,  either 
in  writing  or  hy  personal  visit  of  the  individual  to  the  institution. 

{c)  For  the  purpose  of  suhsection  (h),  a  card,  code,  or  other  means 
of  access  is  validated  when  it  may  he  used  to  initiate  an  electronic  fund 
transfer. 
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§  916.  Discriminatory  pricing  prohibited 

No  seller  may  charge  more  for  any  consumer  goods^  property^  or 
services  if  payment  is  made  l>y  check  than  tJie  seller  would  charge  if 
payment  \Dere  made  through  an  electronic  fund  transfer  transaction. 

§917.  Civil  liability 

(a)  Except  as  othertoise  provided  in  this  section.,  any  person  who 
falls  to  convply  with  any  provision  of  this  title  with  respect  to  any 
individual  is  liable  to  such  individual  in  an  amount  equal  to  the  sum^ 

(i)  any  actual  damage  sustained  hy  such  individual  as  a  re- 
sult of  such  failure; 

(^)(J.)  in  the  case  of  an  individual  action.^  under  this  sub- 
paragraph.,  an  amount  not  less  than  $100  nor  greater  than 
$1,000;  or 

(B)  in  the  case  of  class  action^  such  amount  as  the  court  may 
allow.,  except  that  (i)  as  to  each  member  of  the  class  no  mini- 
mum  recovery  shall  be  applicable.,  and  (ii)  the  total  recovery 
under  this  subparagraph  in  such  action  shall  not  be  more  tlmn 
the  lesser  of  $500fi00  or  1  per  centum  of  the  net  worth  of  the 
person;  and 

(3)  in  the  case  of  any  successful  action  to  enforce  the  fore- 
going liability,  the  cost  of  the  action,  together  with  a  reason- 
able attorney's  fee  as  deter^nined  by  the  court. 
{b)  In  determining  the  amount  of  award  in  any  class  action  under 
subsection  {a)(2)(B),  the  court  shall  consider,  among  other  rele- 
vant factors,  the  amount  of  any  actual  damages  aicarded,  the  fre- 
quency and  persistence  of  failures  of  compliance  by  the  person,  its 
resources,  the  number  of  individuals  adversely  affected,  and  the  extent 
to  which  its  failure  of  compliance  was  intentional. 

(c)  Except  with  respect  to  sections  909  and  910,  a  person  may 
not  be  held  liable  in  any  action  brought  under  this  section  for  a^ 
violation  of  this  title  if  the  person  shoivs  by  a  preponderance  of 
evidence  that  the  violation  was  not  intentional  and  resulted  from 
a  bona  fide  ei^'or  notwith standing  the  maintenance  of  procedures 
reasonably  adapted  to  avoid  any  such  error. 

(d)  No  action  under  this  section  may  be  brought  in  any  United 
States  district  court  or  in  any  other  court  of  competent  jimsdiction 
later  than  one  year  after  the  date  of  the  occurrence  of  the  violation. 

{e)  Any  action  under  this  section  may  be  brought  in  any  United 
States  distnct  court  without  regard  to  the  amount  in  controversy  or 
in  any  other  court  of  competent  junsdiction. 

if)  Any  person  who  fails  to  comply  with  any  requirement  im- 
posed under  section  911  with  respect  to  any  individual  who  suffers 
actual  damages  from  the  violation  is  liable  to  such  individual  as 
provided  in  this  section. 

(g)  No  provision  of  this  section  or  section  918  imposing  any  lia- 
bility shall  apply  to  any  act  done  or  omitted  in  good  faith  in  con- 
formity with  any  regulation  or  official  interpretation  by  the  Board, 
or  any  failure  to  make  disclosure  in  proper  form,  if  a  financial  in- 
stitution utilised  an  appropriate  model  form  or  clause  issued  by  the 
Board,  notwithstanding  that  after  such  act  or  omission^  has  oc- 
curred, such  regulation  or  interpretation  is  amended,  rescinded,  or 


44 

determined  hy  judicial  or  other  competent  authority  to  he  invalid 
for  any  reason. 

§918.  Criminal  liability 

Wherever  willfully  and  knowingly  and  with  intent  to  defraud — 

(i)  gives  false  or  inaccurate  information  or  fails  to  provide 

information  which  is  required  to  he  disclosed  hy  this  title;  or 

{£)  otherwise  fails  to  comply  with  any  provision  of  this  title; 

shall  he  fined  not  more  than  $5^00  or  imprisoned  not  more  than  one 

year^  or  hoth. 

%  919.  Administrative  enforcement 

(a)   Compliance  with  the  requirements  imposed  under  this  title 
sluill  he  enforced  under: 

{!)  Section  8  of  the  Federal  Deposit  Insurance  Act,  in  the 
case  of — 

{A)  national  hanks,  hy  the  Comptroller  of  the  Currency, 

(B)  metnher  hanks  of  the  Federal  Reserve  System  {other 
than  national  hanks),  hy  the  Board,  and 

(C)  hanks  insured  hy  the  Federal  Deposit  Instance  Cor- 
poration (other  than  tnemhers  of  the  Federal  Reserve  Sys- 
tein) ,  hy  tJie  Board  of  Directors  of  the  Federal  Deposit  In- 
surance Corporation. 

_  {2)  Section  5{d)  of  the  Home  Owners^  Loan  Act  of  1933,  sec- 
tion Ifil  of  the  National  Housing  Act,  and  sections  6(i)  and  17 
of  the  Federal  Home  Loan  Bank  Act,  hy  the  Federal  Home  Loan 
Bank  Board  {acting  directly  or  through  the  Federal  Savings  and 
Loan  Insurance  Corporation)  in  the  case  of  any  institution  suh- 
ject  to  any  of  those  provisions. 

(3)  The  Federal  Credit  Union  Act,  hy  tlie  Ad^ninistrator  of  the 
National  Credit  Union  Administration  with  respect  to  any  credit 
union  hisured  under  such  Act. 
[h)  For  the  purpose  of  the  exercise  hy  any  agency  referred  to  in 
-suhsection  (a)  of  its  powers  under  any  Act  referred  to  in  that  sub- 
section, a  violation  of  any  requirement  imj^osecl  under  this  title  shall 
he  deemed  to  he  a  violation  of  a  requirement  imposed  under  that  Act. 
In  addition  to  its  powers  under  any  provision  of  law  specifically  re- 
ferred to  in  suhsection  (a) ,  each  of  the  agencies  re  fenced  to  in  that  suh- 
section may  evercise,  for  the  purpose  of  enforcing  compliance  loith  any 
requirement  imposed  under  this  title,  any  other  authority  conferrecC 
on  it  hy  law. 

(c)  Except  to  the  extent  that  enforcement  of  the  requirements  im- 
posed under  this  title  is  specifically  committed  to  some  Government 
agency  under  suhsection  (a),  the  Federal  Trade  Commission  shall  en- 
force such  requirements.  For  the  purpose  of  the  exercise  hy  the  Federal 
Trade  Commission  of  its  functions  and  powers  under  the  Federal 
Trade  Commission  Act,  a.  violation  of  any  requirement  imposed  under 
ifJils  title  shall  he  deemed  an  unfair  or  deceptive  act  or  practice  in  or 
Affecting  commierce  uruler  that  Act.  All  of  the  functions  and  povjers^ 
of  the  Federal  Trade  Commission  under  the  Federal  Trade  Commis- 
sion Act  are  onmHahle  to  the  Commission  to  enforce  compliance  hy  any 
person  with  the  requirements  imposed  under  this  title,  irrespective  of 
v)hether  that  person  is  engaged  in  commerce  or  meets  any  other  juris- 
dictional tests  in  the  Federal  Trade  ConMnission  Act. 
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§920.  Relation  to  State  laws 

This  title  does  not  annul,  alter,  or  affect,  or  exempt  any  'person 
suh'ject  to  the  provisions  of  this  title  from  complying  with  the  laws 
of  any  State  with  respect  to  electronic  fund  transfers,  except  to  the 
extent  that  those  laws  are  inconsistent  with  any  provision  of  this 
title,  and  then  only  to  the  extent  of  the  inconsistency. 

§921.  Exemption  for  State  regulation 

The  Board  shall,  hy  regulation,  exempt  from  the  requirement  of 
this  title  any  class  of  practices  involving  electronic  fund  transfers 
within  any  State  if  the  Boai^d  determines  that  under  the  laws  of  that 
State  that  class  of  practices  is  subject  to  requirements  substantially 
similar  to  those  imposed  by  this  title,  and  that  there  is  adequate  provi- 
sion of  enforcement. 

§  922.  Reports  to  Congress  by  the  Board  and  Attorney  General 

Not  later  than  Pioelve  calendar  months  after  the  effective  date  of 
this  title  and  at  one-year  intervals  thereafter,  the  Board  and  the 
Attorney  General  shall,  respectively,  rfiake  reports  to  the  Congress  con- 
cerning the  admAnistration  of  their  functions  under  this  title,  includ- 
ing such  recommendations  as  the  Board  and  tlie  Attorney  General, 
respectively ,  deem  necessary  or  appropriate.  In  addition,  each  report 
of  the  Board  shall  include  its  assessment  of  the  extent  to  which  com- 
pliance with  this  title  is  being  achieved,  and  a  summary  of  the  en- 
forcement actio7is  taken  by  the  Board  wnder  section  919. 

§923.  Regulations 

The  Board  shall  prescribe  such  regulations  as  may  be  necessary  or 
appropriate  to  carry  out  the  provisions  of  this  title. 

§  924.  Effective  date 

(a)  Except  as  provided  in  subsection  (b),  this  title  shall  take  effect 
upon  the  expiration  of  one  year  after  the  date  of  enactment. 

(b)  Subsections  909  and  915  of  this  title  shall  take  effect  upon 
enactment. 


ADDITIONAL  VIEWS  OF  CHALMERS  P.  WYLIE 

H.R.  13077  is  a  good  bill,  and  I  hope  it  becomes  law  before  the  end 
of  the  95th  Conofress.  The  Bankinir.  Finance,  and  L^rban  Affairs  Com- 
mittee has  reported  a  bill  that  will  protect  consumers  and  electronic 
funds  transfer  users  enougfh  to  encourage  the  gjrowth  of  electronic 
funds  transfer  systems  on  the  one  hand.  It  is,  at  the  same  time,  rea- 
sonable and  workable  enoug^h  for  merchants  and  financial  institutions 
to  want  to  continue  developing;  this  new  technoloo^A-  on  the  other.  This 
bill,  in  my  opinion,  is  a  tribute  to  the  genius  of  our  political  system, 
because  the  original  bill  was  terrible  and  would  have  ended  the  experi- 
ment in  the  use  of  EFT  as  an  alternative  bill  payment  mechanism.  It 
represents  hearings  in  four  cities,  the  testimony  of  92  witnesses,  the 
consideration  of  numerous  amendments  and  expert  advice  from  con- 
sumers, regidators,  financial  institutions,  retailers  and  others  inter- 
ested in  the  development  of  EFT.  Electronic  funds  transfer  is  not  a 
familiar  term  to  the  average  American.  Paying  bills  by  cash,  check, 
or  credit  card  have  become  customaiw  ways  of  transacting  business. 
Most  Americans  are  somewhat  familiar  with  the  practice  of  wiring 
money  to  a  relative,  a  friend,  or  a  college  student  in  need  of  money. 
Thus,  the  first  generation  of  electronic  banking  has  been  with  us  for 
a  long  time.  Many  have  seen  or  used  an  automatic  teller  machine  for 
guaranteeing  a  check  of  supplementing  cash  resources  on  the  weekend. 
The  point-of-sale  electronic  funds  transfer  in  many  respects  is  the 
most  futuristic  dimension  of  electronic  funds  transfer.  Eventually 
retail  merchants  will  have  point-of-sale  terminals  which  debit  card 
holders  can  use  to  pay  for  goods  or  services  by  putting  a  card  in  the 
temninal  and  transferring  money  from  his  own  checking  account 
into  the  checking  account  of  the  retail  merchant  who  is  selling  him 
something  he  wants.  This  possible  form  of  payment  presents  risks  and 
rewards  for  both  the  retailer  and  the  customer.  I  feel  that  we  have 
done  a  good  job  in  establishing  the  rights  and  responsibilities  of  both 
customers  and  retail  merchants  in  the  use  of  point  of  sale  electronic 
funds  transfer  terminals  in  the  bill  reported  from  the  Banking,  Fi- 
nance, and  Urban  Affairs  Committee. 

We  in  Columbus,  Ohio,  are  more  familiar  with  EFT  systems  than 
most  Americans.  Columbus,  Ohio,  has  been  a  classic  experimental  test 
center  for  new  products  and  services.  If  it  does  not  sell  in  Columbus, 
it  probably  won't  sell  anywhere,  so  the  theory  goes.  The  city  and  its 
suburbs  seem  to  be  a  microcosm  of  American  society.  Accordingly,  the 
predictive  value  of  the  Columbus  market  is  a  statistician's  dream. 

Self-service  banking  made  its  debut  in  the  Columbus  test  market 
more  than  10  years  ago.  After  a  decade,  automated  banking  is  second 
7iaiure  to  thousands  of  central  Ohio  residents.  In  short,  electronic 
funds  transfer  services  are  popular.  No  longer  are  24-hour  teller  ma- 
chines regarded  as  a  novelty.  Manv  people  demand  these  services. 

Plow  many  times  have  we  wasted  a  whole  lunch  hour  trying  to  cash 
11  check  or  make  a  deposit?  We  can  spend  half  the  afternoon  waiting 
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in  line  at  the  bank  to  pay  a  bill  or  make  a  simple  inquiry  as  to  the 
status  of  an  account.  People  in  Columbus  do  not  have  to  put  up  with 
this  any  more. 

COLUMBUS   EXPERIENCE 

The  Consumer  Affairs  Subcommittee  held  a  field  hearing  in  Colum- 
bus where  the  congressional  panel  gained  first  hand  information  from 
witnesses  who  pioneered  EFT. 

On  our  second  day  in  Columbus,  the  congressional  delegation  visited 
a  number  of  locations  to  see  EFT  in  operation.  One  of  tlie  sites,  near 
the  campus  of  Ohio  State  University,  is  the  second  most  active  EFT 
terminal  in  the  world — the  most  active  is  in  New  York  City. 

Perhaps  the  best  way  to  sum  up  the  Columbus  experience  is  that 
EFT  is  here  to  stay. 

PRIVACY 

PriA^acy  protection  is  a  valid  issue  in  any  automated  system  dealing 
with  financial  transactions.  Theoretically,  a  comprehensive  financial 
profile  of  any  debit  card  holder  could  be  generated  at  the  touch  of  a 
button.  As  reflected  in  the  final  report  of  the  EFT  Commission,  auto- 
mated banking  is  a  potential  threat  to  privacy.  Instantaneous  retrieval 
of  one's  financial  records  is  sometimes  frightening. 

But  EFT  by  its  very  nature  affords  greater  privacy  than  our  pres- 
ent paper-based  system  of  payment.  In  the  process  of  clearing  a  check 
as  many  as  45  people  can  handle  it.  With  that  m^any  persons  handling 
a  check  under  the  paper-based  S3'stem,  where  is  privacy  ?  Under  the 
EFT  method,  accounts  can  be  debited,  credited  and  cleared  without 
any  human  intervention.  More  importantly,  in  a  paper-based  system 
the  fact  that  so  many  people  handle  the  check  during  clearance  makes 
it  costly  and  error  prone. 

NEW    TECHNOLOGIES 

One  of  the  more  fascinating  aspects  of  dealing  with  this  legisla- 
tion has  been  the  exposure  to  new  technologies.  Beyond  the  instan- 
taneous nature  of  the  transaction  is  an  area  called  identification  tech- 
nologies. Scientific  breakthroughs  have  come  upon  us  on  a  daily  basis. 
Presently,  consumers  use  the  EFT  machine  with  a  debit  card  (which 
is  simply  a  piece  of  plastic  resmbling  a  credit  card).  The  consumer 
also  punches  into  the  machine  his  secret  personal  identification  number 
(PIX  number).  This  card  and  number  combination  activates  the  ma- 
chine for  business. 

Financial  institutions  are  quite  concerned  about  the  careless  con- 
sumers who  become  overly  casual  with  debit  cards — because  the  debit 
card  reflects  your  money.  Leaving  a  debit  card  around  with  your  secret 
number  printed  on  the  back  of  it  is  like  giving  access  to  a  pad  of  signed 
checks.  In  its  present  form  the  bill  protects  persons  who  are  careful 
with  the  debit  card. 

In  a  number  of  years,  however,  with  voice  recognition  equij^ment  or 
hand  scanning  equipment  the  consumer  will  no  longer  need  a  PIN 
number.  Recently,  equipment  has  been  developed  that  recognizes  the 
retina  of  one's  eye.  The  whole  point  is,  of  course,  that  the  consumer 
may  not  even  need  a  card  to  transact  business. 
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REGULATION' 

Ordinarily  I  am  veiy  hesitant  about  delegating  regulatory  author- 
itv  to  any  Govornment  agency.  But,  given  the  evolving  nature  of  the 
technolo<ry  and  the  broadness  of  the  field  that  this  legislation  ad- 
dresses, regulatorv  authority  with  sufficient  guidelines  is  absolu^ly 
necesary.  Maximum  flexibility  to  facilitate  the  development  of  i.t  i  is 
mandated  by  the  bill. 

CONCLUSION 

With  each  passing  day  more  consumers  are  using  EFT  payment 
systems.  Consumers  are  relatively  unprotected  because  our  credit  laws 
do  not  apply  to  debit  transactions,  nor  do  financial  institutions  have 
any  guidelines  to  facilitate  the  development  of  EFT.  Eight  States 
already  have  statutes  dealing  with  the  consumer  aspects  of  EFT,  while 
more  than  2-i  States  have  laws  dealing  with  the  structural  issues  of 
EFT  It  is  important  to  develop  Federal  guidelines  because  of  the 
interstate  nature  of  the  technology.  H.K.  13007  will  truly  pave  the 
way  for  the  development  of  a  workable,  national  electronic  funds 

transfer  system.  -r^  -rrr 

Chalmers  P.  vV  ylie. 


DISSENTING  VIEWS  OF  HON.  JOHN  H.  ROUSSELOT,  HON. 
GEORGE  HANSEN,  AND  HON.  CHARLES  E.  GRASSLEY 
ON  H.R.  13007 

INTRODUCTION 

Countless  Federal  suits  over  the  liyperteclinical  aspects  of  the  truth- 
in-lending  laws  are  now  coming  to  haunt  the  passage  of  the  Electronic 
Funds  Transfer  Act.  Before  this  bill  gets  a  congressional  stamp  of 
approval  all  of  the  loopholes  that  give  rise  to  bounty-hunter  suits 
must  be  shut. 

We  cannot  afford  to  repeat  the  ripoff  mentality  that  has  developed 
through  unscrupulous  manipulation  of  the  truth-in-lending  regulatory 
web.  A  familiar  sequence  of  events  runs  something  like  this :  a  debtor- 
consumer  in  default  of  a  $500  loan  seeks  legal  help.  The  attorney 
raises  a  frivolous  objection  to  the  consumer  credit  contract  on  some 
obscure  regulation.  Even  if  the  bank  wins  the  suit  it  will  cost  $1,000 
to  defend,  so  the  bank  settles  out  of  court  for  $760  and  the  consumer 
gets  off  without  paying  a  red  cent.  His  attorney  makes  $200.  Irresponsi- 
ble plaintiff  attorneys  must  be  salivating  over  this  EFT  bill ;  oppor- 
tunity for  similar  manipulation  abounds. 

Two  substantive  and  several  technical  deficiencies  need  to  be  rem- 
edied : 

MANDATORY  PAPERWORK 

Perhaps  the  most  critical  deficiency  that  we  can  correct  deals  with 
the  paperwork  requirements  imposed  by  the  bill.  It  strikes  at  the  very 
heart  of  EFT.  Electronic  banking  was  introduced  because  our  current 
paper-based  (check)  payment  systems  are  inefficient,  costly  and  error 
prone. 

The  first  and  fundamental  distinction  we  make  between  EFT  and 
other  payment  systems  is  that  EFT  is  paperless.  Second,  that  few,  if 
any,  persons  handle  the  clearance  process  of  an  EFT  transaction, 
while  as  many  as  45  persons  can  handle  a  check  during  clearance. 

However,  under  section  905  of  the  bill  an  extra  paper  followup  is 
mandated  after  most  EFT  transactions.  For  example,  if  the  bank  pays 
your  mortgage  or  insurance  premium,  the  bill  requires  that  the  con- 
sumer be  notified  immediately  of  the  payment  in  a  separate  mailing 
and  then  again  at  the  end  of  the  month  on  the  periodic  statement.  With 
first-class  mail  at  15  cents  a  shot  and  the  extra  internal  handling  the 
whole  economic  incentive  to  install  EFT  is  destroyed.  For  regularly 
I'ecurring  items  like  mortgages,  insurance  premiums  and  electronic 
bills,  notice  on  the  montlilv  or  periodic  statement  should  suffice.  Any- 
way, the  bank  is  liable  if  it  fails  to  send  preauthorized  debits,  so  the 
consmner  does  not  have  to  worry  about  immediate  notice. 

The  final  repoi't  of  tho  Commi'^sion  on  Federal  Paperwork  encour- 
aged the  development  of  EFT  because  of  the  tremendous  savings  in 
paperwork.  Section  005  requires  a  separate  paper  followup  for  nearly 
every  EFT  transaction  which  destroys  the  savings  to  be  derived  from 
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electronic  banking.  EFT  was  designed  to  eliminate  paper.  Furtlier- 
more,  if  notice  of  payment  is  provided  by  a  third  party  the  financial  in- 
stitution should  not  have  to  duplicate  it. 

DISCRIMINATORY  PKICIXG 

If  titles  could  be  misleading,  this  is  it.  Section  916  entitled  "discrimi- 
natory pricing"  connotes  evil  and  unfairness.  The  suggestion  is  tluit 
discriminatory  pricing  of  an}-  sort  is  bad.  The  present  section  DIG 
would  prevent  sellers  of  goods  and  services  from  passing  on  to  tlieir 
customers  the  costs  savings  which  may  be  realized  as  a  result  of  EFT. 
For  example,  some  insurance  companies  offer  a  somewhat  lower  rate 
to  customers  who  agree  to  pay  premiums  automatically.  I  do  not  be- 
lieve wo  should  take  any  action  which  would  deny  consumers  a  means 
to  achieve  lower  insurance  rates  or  lower  prices  for  other  goods  and 
services.  EFT  should  be  given  a  fair  chance  to  prove  its  worth.  We 
should  not  hamstring  it  by  insuring  from  the  outset  that  some  of  the 
most  important  benefits  of  EFT  will  be  denied  to  consumers. 

Automated  self-service  banking  is  inherently  cheaper  than  a  check 
system.  But  the  present  language  also  puts  Congress  in  the  business 
of  fixing  prices  for  financial  services,  regardless  of  real  costs.  This 
provision  is  another  subtle  attempt  to  foul  up  the  economy  througli 
artificial  ceilings  and  false  bottoms.  Our  record  as  a  Congress  in  tliis 
endeavor,  compared  to  the  free  market,  has  been  a  dismal  failure. 

I  therefore  urge  my  colleagues  to  support  my  motion  to  strike  the- 
so-called  discriminatory  pricing  provision. 

CIVIL  LIABILITY 

Although  the  bill  incorporates  the  standard  liability  provision 
common  to  most  titles  of  the  Consumer  Credit  Protection  Act,  we 
should  strike  the  minimum  $100  recovery  provisions  in  section  91T 
(a)(2). 

In  addition,  an  institution  should  have  no  civil  liability  if  after 
discovery  of  an  error,  whether  pursuant  to  a  final  examination  or 
through  its  oavu  internal  procedures,  and  prior  to  the  initiation  of  an 
action  under  this  section,  the  institution  notifies  the  person  concerned 
and  makes  appropriate  adjustments. 

OTHER  TECHNICAL   MATTERS 

1.  Under  section  92^)  of  the  Federal  Reserve  Board's  reo-ulatory  writ- 
ing authority  is  limited  to  only  the  EFT  title.  The  Fed  should  be  given 
a  limited  authority  to  resolve  conflicts  and  make  adjustments  between 
the  EFT  title  and  other  titles  of  tl\e  Consumer  Credit  Protection  Act. 

2.  The  Fed  should  have  18  months  to  write  regulations  and  sections 
909  and  915  should  not  go  into  effect  immediately;  90  days  would  be 
more  a])]:)roj)riate. 

3.  If  an  official  of  the  Boai'd  issues  an  inter})retation  of  a  reirulat  ioji 
the  institution  relying  on  that  interi)i'etation  should  be  held  harm- 
less fi'om  liability. 

4.  In  section  905 (e)  once  a  consumoi-  has  to  use  credit  to  complete 
a  debit  transaction,  the  bill  requires  written  notice  within  5  days.  This 
is  wasteful. 
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At  the  time  of  the  transaction  the  receipts  should  have  a  code  alert- 
ing the  consumer  to  the  fact  that  his  account  is  no  longer  in  a  debit 
'Status. 

Our  final  complaint  against  the  bill  has  to  do  with  the  unorthodox 
'way  in  which  it  was  handled.  After  being  muscled  out  of  subcoinniit- 
'tee  the  bill  was  totally  revised  before  the  full  committee  markup.  The 
new  bill  bore  little  resemblance  to  the  one  that  preceded  it.  Since  the 
rewritten  ^-ersion  was  made  available  only  shortly  before  the  mark 
up,  the  full  committee  review  was  chaotic.  As  operations  personnel 
from  financial  institutions  assessed  the  impact  of  the  proposed  legis- 
lation, substantive  and  technical  difficulties  were  discovered  that  are 
still  in  need  of  correction. 

In  its  current  form  H.R.  13007  reflects  a  lack  of  appreciation  for 
the  problems  of  those  who  must  make  the  law  work.  It  imposes  an 
operational  dilemma,  making  compliance  by  the  most  conscientious 
persons  a  near  impossibility.  AVe  suspect  that  more  perfecting  aniend- 
,ments  will  crop  up  before  the  bill  reaches  the  floor  of  the  House. 

Charles  E.  Gr<\ssley. 

John  H.  Rousselot. 

George  Hansen. 
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